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Preface

After the first joint publication book edited in 2012, this book is the second 
one that documents the interdisciplinary academic exchange under the 
framework “United in Diversity. Framing Diversity in Indonesia and 
Gemany” between the University of Leipzig, Germany, the Jakarta State 
University, Indonesia and the Brawijaya University, Indonesia. When 
programmes and cooperations are organized together by the academic 
institutions, joint publication books are a very important tool to present 
and spread the results of the academic exchange to a wider audience 
nationally as well as internationally.

This book contains articles and essays submitted by the lecturers and 
students of those universities during the Joint Summer Programme held 
at the Faculty of Law, Brawijaya University on 10–15 September 2012.

Under the frame topic of the 2012 Joint Summer Programme, 
“United in Diversity? Framing Diversity in Indonesia and Germany”, 
topics related to “Citizenship and Education” were presented by 
lecturers and students and dealt with in working groups. The results of 
the presentations are published in this book.

This book gives an interesting insight into German and Indonesian 
views on citizenship and education from a legal and socio-cultural 
perspective. The topics discussed in this book are not only dealing 
with general concepts of citizenship in a nation-state but also with the 
concept of citizenship in the European Union, the civic engagement, 
the freedom of expression and assembly, the right to education, the 
“informed citizen”, the freedom of information in the internet, the 
right to land access, the right to interfaith marriage in Indonesia, and 
women’s rights. Those topics were chosen in order to explore the link 
between citizenship and education, their inter-play and role as an 
important fundament for the democratic functioning of the entity ‘state’ 
and its more and more diverse societies. The synopsis of these topics 
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shows how much of an important role-player the “educated citizen” 
for the democratic development of a Unity in Diversity has become in 
Indonesia as well as in Germany despite the different history, philosophy 
and legal systems of both countries.   Once more, we would like to thank 
all the participants and supporters of this Joint Summer Programme 
and hope to continue this exciting cooperation in the future.

Afifah Kusumadara, SH.LLM.SJD      Prof. Dr. Christoph Enders
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Prof. Dr. Christoph Enders

Freedom of Expression and Freedom of Assembly in the 
German Constitution:  Individual Freedoms between 

the Exercise of Private and Public Interests

I. Freedom of Expression and Assembly as Guarantees of the 
Rights to Political Participation?

1. The Difference between the Guarantee of Individual Freedom in 
private matters and of Political Participation 

According to their nature, fundamental rights in Basic German Law 
can be classified —among other criteria— according to whether they 
protect the exercise of individual freedom in private matters or whether 
they aim to guarantee the political freedom of citizens.

Individual freedom which guarantees the pursuit of private 
interest is a freedom that exists without a state and can be exercised 
without its support: Freedom of faith and of conscience, of arts and of 
science, freedom to establish private associations or freedom to practice 
a profession —these rights can be all exercised without the state entity 
as such and are not directly linked to it—. However, they do require the 
protection of the state authority, so that others do not interfere with the 
exercise of these freedoms or even make it impossible for an individual 
to exercise them. They must also be protected from the public authority 
itself, so that when this authority regulates the exercise of these freedoms 
it acts moderately and pronounces prohibitions only with good reason. 
In total, this is the protection that is guaranteed by the fundamental 
rights in regard to individual freedom in private matters.

On the contrary, political freedom focuses on the participation 
of the individual in the political process. This participation is mainly 
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guaranteed constitutionally by the freedom to vote and in Germany 
by the freedom of formation of political parties too, whose internal 
organisation must be based on democratic principles.

2. The Particularity of the Freedom of Expression and the Freedom of 
Assembly

The freedom of expression and the freedom of assembly cannot be 
exactly classified as belonging to the one nor to the other group of rights. 
On the one hand, these are rights, that are entitled to the individual 
members of society to protect their private interests. The nature of these 
interests does not matter here. On the other hand, in the jurisdiction of 
the Federal Constitutional Court these guarantees of fundamental rights 
are considered particularly important for the functioning of a liberal 
democratic order.1 Therefore, their function is not only to guarantee 
the personal freedom of individuals. If within a community there is 
no general debate supported by the citizens over political, social and 
religious issues, the community has no long term future. The freedom 
of expression and the freedom of assembly allow for such a debate in a 
free struggle of opinions, that is necessary to constitute a lively political 
culture, and is therefore essential for the existence of a community that 
regards itself as devoted to freedom (in fact, for every community).

3. The Impact on the Interpretation of Fundamental Rights
This understanding has become an important aspect in the jurisdiction 
of the Federal Constitutional Court in regard to the interpretation 
of fundamental rights: The critical statement in matters of general 
public (not just private) interests is therefore particularly protected 
by the freedom of expression.2 And the freedom of assembly protects, 
according to this jurisdiction, only gatherings that aim to participate 
in the process of the formation of public opinion through discussion 
and the expression of opinions.3 This means that gatherings that have 
no moral and political message (such as birthday parties, concerts, 
lectures) are not protected by the freedom of assembly.

1 Federal Constitutional Court, January 15, 1958 (BVerfGE 7, 198 [208]); Federal Constitutional 
Court, May 14, 1985 (BVerfGE 69, 315 [344f.]). 

2 Federal Constitutional Court, January 15, 1958 (BVerfGE 7, 198 [208, 212]).
3 Federal Constitutional Court, October 24, 2001 (BVerfGE 104, 92 [104]).
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II. Functioning and Limitations 
1. Freedom of Assembly
This restriction (protection only for assemblies that address the public 
with their messages) is important because this protection of freedom 
of assembly under German constitutional law provides a privilege 
over other interests: protected assemblies are entitled if they take 
place “open-air” to use public space (public roads and places) without 
prior notification, thus without any further preconditions. Hereby, the 
freedom of assembly functions as a right of the civic self-determination 
to influence the political process —peacefully and unarmed— on ones 
own discretion at any time and in any public place. There is therefore 
no approval process and there are no fees to pay. Although, restrictive 
measures are not totally excluded if the assembly is likely to cause 
disturbances of public order (e.g. of the road traffic). Nevertheless, since 
the freedom of assembly gives the right to perform in the public at any 
time, or any place, the authorities need to look for possibilities that allow 
conducting the assembly even in the case of a conflict situation. Due to 
this burden of argumentation and proof, the authorities need to present 
founded reasons that would justify actions taken against assemblies.4

However, this privilege is not without limitations. According to 
the jurisdiction of the Constitutional Court the freedom of assembly 
does not allow to put others under pressure with the suppressive 
effect that a larger crowd of people might unfold and force a certain 
behaviour upon them.5 This primarily means that blockading activities 
aiming to prevent the use of a facility (e.g. military installation) or the 
participation in another event (e.g. an offensive theatre play or a concert) 
or another assembly that promotes unpopular aims, are not privileged 
by the freedom of assembly. Blockading actions with such objectives 
constitute a misuse of the freedom of assembly. This has to be taken into 
account when —as it is often the case in Germany— during the political 
confrontation with Neo-Nazis it is publicly called to blockade their 

4 However, it is debatable which places have to be regarded as public space and therefore also 
need to be provided for assemblies: Are these only public streets that are used for traffic, or, also roads in 
a private shopping mall that can be accessed by the public? The Federal Constitutional Court ruled that 
assemblies can be conducted in a shopping mall of an airport that is run by a private cooperation with the 
state as a shareholder.

5  Federal Constitutional Court, October 24, 2001 (BVerfGE 104, 92 [105]).
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demonstrations in order to prevent them taking place. If these Neo-Nazi 
gatherings are however legal, then the police have to take action against 
the blockading activities by counter-demonstrators in order to protect 
the legal assembly of the Neo-Nazis, even if the statements of the Neo-
Nazis do not have the consent of the majority in the population but are 
rather rejected.

2. Interaction of the freedom of assembly with the freedom of 
expression

The reference to the Neo-Nazi demonstrations leads to the question of 
how the freedom of assembly interacts with the freedom of expression. 
The freedom of assembly provides the right to access public space in 
order to address the public with a certain statement. However, the 
content of the statement and the statement as such is protected by the 
freedom of expression. The Federal Constitutional Court has repeatedly 
emphasized that even extreme and radical opinions must enjoy the 
protection of the freedom of expression.6 Thus, even nationalistic, 
xenophobic propaganda is generally not outside the scope of the right to 
freedom of expression. Because, if only opinions and political positions 
that are all agreed upon would be protected by the constitutional right 
of freedom of expression, the explicit legal protection of the opinions 
would be generally dispensable. There is no need for freedom of 
expression, if all people have the same opinion. Freedom of expression 
is a right of the minority.

It does happen though that assemblies need to be banned or their 
scope of action needs to be limited because of the content of the message 
they want to promote. The authorities often intervene against Neo-Nazi 
demonstrations with the aim of preventing Neo-Nazis from announcing 
their radical or provocative messages in the public. The Neo-Nazis often 
glorify symbolic figures and officials of the Nazi regime or revive certain 
customs of the Nazi era. Furthermore, statements or behaviour of Nazi 
opponents (historical or current) are being presented as unreliable or 
even inhuman, in order to express, more or less openly, sympathy with 
the National Socialist ideology. However, an interference with the right 
to assembly on the grounds of such statements may be only allowed if 
the actual statement, as such, exceeds the limits to which the freedom 

6 Federal Constitutional Court, November 4, 2009 (BVerfGE 124, 300 [323, 324]).
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of expression is constitutionally recognized and protected. This must be 
reviewed by the administrative courts.

3. The Limits of Freedom of Expression and the Freedom of Assembly
Against this background, the question about the limits of these 
constitutional freedoms is raised. Considering first the freedom of 
assembly, which in accordance with the constitutional guarantee may 
be restricted by law, when the assembly takes place outdoor in public 
space (the Assembly Law takes this approach because of the greater 
risk that outdoor assemblies might cause disturbances of public peace), 
it is thus striking that in Germany the law constitutes the duty of 
notification for such outdoor assemblies. This seems to contradict the 
fact that, according to the wording of the Basic Law, this fundamental 
right explicitly guarantees the freedom to assemble outdoor without 
prior notification or permission. The Federal Constitutional Court has 
dissolved this contradiction with the wording of the Constitution by 
stating that the notification procedure does not constitute a substantive 
examination or approval of the content of the assembly.7 Its purpose is 
rather to inform the authorities that a gathering in public is planned, 
so the authorities can enable the assembly to take place with the least 
interference as possible. Thus, the state is not allowed to intervene against 
an assembly solely because the duty of notification has been violated. If 
an assembly has been registered with the authorities, they may monitor 
if the assembly emanates any risks (meaning that it exceeds legal limits) 
and therefore measures must be taken against the assembly. The freedom 
of assembly is however very strongly protected by the mere fact that the 
strict rules of the Assembly Laws —with regard to the constitutional 
guarantee of the fundamental right— allow an intervention based only 
on known facts that justify the certain assumption that the assembly 
will constitute a danger to the public (violence, infringements of other 
laws). Only in exceptional cases can the authorities also intervene 
against assemblies that behave within legal parameters: This is the case, 
if the counter-demonstrators cause a hazardous situation that is about 
to escalate and that cannot be brought under control even with all the to 
the authority available —reasonable— means.

7 In general Federal Constitutional Court, May 14, 1985 (BVerfGE 69, 315 [350, 356 f.]).
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Thus, how should it be conducted if the danger constituted by 
an assembly is actually caused by the message with which the assembly 
is addressing the public? As already stated, the question is whether 
that message exceeds the limits of the freedom of expression. Here, the 
general rule is that opinions may not be prohibited solely because of 
their actual content, even if it is offensive. Thoughts, ideas and political 
positions as such are free, even if they seem dangerous because they, 
for example, deny the existing social order and values. The state must 
remain neutral towards such statements. Prohibition is at stake only if the 
opinion violates other legally protected interests, which can be caused by 
the outer impact of a statement. So, for example, insulting other people 
is forbidden and not protected by the freedom of expression. Above 
all, violence can never be justified by the freedom of expression. Also 
hateful incitements to break laws, to violent or discriminatory measures 
can be prohibited because it is an aggressive threat, which goes beyond 
the mere statement of an opinion.

However, the boundary between permissible and not permissible 
expressions is often not clearly drawn. So, the German law contains the 
prohibition of Blasphemy (§ 166 Federal Criminal Code). However, this 
law protects neither God, the religious communities, nor the religious 
sentiment of believers, but it does protect “public peace”. So, is this 
law violated when protesters demonstrating against the construction 
of a mosque, thereby show the Mohammed caricature (by the Danish 
illustrator Kurt Westergaard), or is it rather a provocative, but allowed 
expression of ones opinion? The courts have ruled in such cases, that 
the feature of “defaming the religion” has not yet been fulfilled by the 
presentation —albeit critical— of Mohammed.8 Then, the threshold for 
the violation of a right has not been exceeded, so that such an assembly 
cannot be prohibited. However, these differentiations are not that easy 
to determine [the cases at stake show however which differentiation 
criteria are important. The Federal Constitutional Court has therefore 
emphasized that the criminal prohibition of the glorification of the 
crimes committed by the Nazi regime may constitute the prohibition of 
a particular opinion. However, this does not target the dissemination of 
ideas in general but the endorsement of real, inhuman crimes.]9

8 Higher Administrative Court North Rhine-Westphalia, April 30, 2012 (5 B 546/12); Higher 
Administrative Court Berlin-Brandenburg, August 17, 2012 (1 S 117/12).

9 Federal Constitutional Court, November 4, 2009 (BVerfGE 124, 300 [336]).
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III. No Freedom for the Enemies of Freedom?
The final consideration leads back to the beginning, to the 

importance of the freedom of expression and the freedom of assembly 
for the liberal-democratic state: Should a community for the sake of 
the freedom guarantee the freedom of expression and the freedom of 
assembly for everyone, even to those who radically question with their 
extreme views the liberal foundations of the community? In other words: 
Should the enemies of the freedom be guaranteed the freedom that they 
are likely to abuse in order to abolish the freedom of all others? Is it not, 
to put it the other way round, the confirmation of the constitutional 
order and its values in the first place that constitute the right to exercise 
the freedom of expression and freedom of assembly?

The Basic German Law trusts in the fact that an unregulated 
intellectual debate leads in the end to reasonable, mutually beneficial 
decisions mainly because, according to experience, extreme positions 
have in the long run no chance to prevail in such a debate. That is why 
freedom of expression and assembly experience such broad protection. 
However, this trust of the Constitution in the self-regulatory force of 
intellectual debates is not boundless: The abuse of the freedom to fight 
the free democratic order is being sanctioned in various provisions of the 
Constitution (forfeiture of basic rights; the ban of a political party). The 
Basic Law is not indifferent to the fate of its liberal order, it constituted, as 
it is stated, a well-fortified and argumentative democracy. However, even 
here it needs to be noted: It is not the radical ideology and its message 
that are prohibited as such. It is only the aggressive, combative effort to 
overthrow the existing order that denies the Basic Law its protection. 
Certainly, different solutions to this problem, that give the freedom for 
a political statement more or less space, are possible. However, whatever 
the solution might be, it should be clear: A good civic attitude cannot be 
forced upon someone —as little as the right faith can.
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Citizenship and Education – Some Preliminary 
Remarks on a “Genuine” Relationship 

Introductory Remarks
Citizenship and fundamental human rights rank among the most 
important paradigms of political modernity both involving a legal 
status of the individual versus the state and both requiring a certain 
kind of “empowerment” of the individual. The active and responsibly 
acting citizen needs to be empowered (or enabled) by knowledge, by 
information and, most importantly, by education; whoever actively 
wants to exercise her or his human rights needs the same basis —needs 
a capacity to act—. Given such a needs-based scenario, citizenship 
and an education form what could be called a “genuine relationship”. 
Citizenship as a capacity —also implying responsibility, ethical 
standards, and respect for the other (especially minorities)— depends 
on education and is, at the same time, an educational aim of any living 
democracy.1

I.  The Traditional Distinction between Citoyen and Bourgeois
“There is no more dynamic social figure in modern history than the 
Citizen,” Ralf Dahrendorf wrote in a famous 1974 article. 2 The modern 
“citoyen” is to a very important extent the common child of the 
American and the French Revolution. Both revolutions sought to create 
what can be described as the substance of citizenship and participatory 
democracy: “the equilibrium of equality and liberty.”3 

1 P. Häberle, Bürgerschaft durch Bildung als europäische Aufgabe, in: L. Michael/M. Kotzur 
(eds.), Verfassungsvergleichung in europa- und weltbürgerlicher Absicht, 2009, pp. 161.

2 R. Dahrendorf, Citizenship and Beyond: The Social Dynamics of an Idea (1974), in: B, S. 
Turner/P. Hamiliton (eds.), Citizenship. Critical Concepts, vol. II, 1994, pp. 292, 292.

3 R. Dahrendorf, Citizenship and Beyond: The Social Dynamics of an Idea (1974), in: B, S. 
Turner/P. Hamiliton (eds.), Citizenship. Critical Concepts, vol. II, 1994, pp. 292, 292.
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The Declaration of Independence illustrates the political notion 
of active citizenship in the democratic principle: “Governments are 
instituted among Men, deriving their just powers from the consent of 
the governed.” Despite its title, the 1789 Declaration of the Rights of 
Man and the Citizen does not explicitly define a concept of the citizen. 
However, it refers to citizens as those “who participate in the formation 
of the general will”, “who form the Nation, in the sense of being the 
moral title holders of sovereignty”.4 The august title of “citoyen”, an “active 
citizen,” was bestowed on enlightened and emancipated individuals 
endowed with civil as well as political rights. The right to vote became 
the most important means of political participation.5

To this day, the citoyen is defined by the ability (and the 
corresponding responsibility) to take part in the political decision-
making processes of his or her political community, whereas the 
bourgeois is characterized by his or her “autonomy as a private subject 
(especially as owner of the means of production and entrepreneur), 
free from any State intervention”.6 The bourgeois enjoys the “right to 
be let alone”; the citoyen is expected to serve the common good. When 
conceptualized as a responsible political participant, as a homo politicus, 
the citoyen becomes the institutional counterpart of rationality —the 
“crystallization of rationality into a social role”.7 However, modernity and 
post-modernity8 have lost the Enlightenment’s confidence in rationality. 
This crisis is reflected in the fragmented picture of the 21st century 
citizen. The Hobbesian “homo homini lupus”, whose evil nature needs 
to be restrained by public authority, encounters and counteracts the 
Lockean rationalist, who may enter into the social contract with his free 

4 F. Borella, Nationalité et citoyenneté en droit français, in: Colas (ed.), L´Etat de droit. Travaux 
de la mission de la modernisation de l´Etat, 1987, p. 35, the English translation provided for by B. Guiguet, 
Citizenship and Nationality: Tracing the French Roots of the Distinction, in: M. La Torre (ed.), European 
Citizenship. An Institutional Challenge, 1998, pp. 95, 98.

5 M. Troper, The Concept of Citizenship in the Period of the French Revolution, in: M. La Torre 
(ed.), European Citizenship. An Institutional Challenge, 1998, pp. 27, 29.

6 M. La Torre, Citizenship: A European Wager, Vol. 8, Ratio Juris (1995), p. 113; R. Smend, 
Bürger und Bourgeois im deutschen Staatsrecht, in: id., Staatsrechtliche Abhandlungen, 2nd ed. 1968, pp., 
distinguishing between the “sittlich an den Staat gebundenen Bürger” (citoyen) and the “rechenhafter 
Egoist der kapitalistischen Zeit” (bourgeois); see also U. K. Preuß, Der EU-Staatsbürger – Bourgeois oder 
Citoyen, in: G. Winter (ed.), Das Öffentliche Heute, 2002, pp. 179.

7 R. Dahrendorf, Citizenship and Beyond: The Social Dynamics of an Idea (1974), in: B, S. 
Turner/P. Hamiliton (eds.), Citizenship. Critical Concepts, vol. II, 1994, pp. 292, 294.

8 Steven Best/Douglas Kellner, The Postmodern Turn, 1997; Zygmunt Bauman, Intimations of 
Postmodernity, 1992.
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and equal fellow citizens. The citizen can be a self-interested consumer 
or a political actor —even the missionary activist— concerned about 
freedom, security and justice (that is to say, about political unity.) The 
citizen might be a private egoist or a public-spirited altruist; educated 
and responsible, or ignorant and irresponsible. Most likely, the real 
citizen is a bit of all these. He comprises fragmented political, religious, 
cultural, and social identities.

What follows from this real-world picture for the citoyen as 
nucleus of political unity? H. Heller, in his 1927 treatise on sovereignty, 
gave a still-valid answer. Even though only a small minority of citizens 
participates in the daily plebiscite, the completely indifferent individual, 
the “sleeping citizen”, still has his share in order-building: whatever he 
does or fails to do is regulated by the laws of the political community.9 
All actions or non-actions test, confirm, or question those laws. Such 
tests are more challenging in more heterogeneous bodies of citizens.

II. The Concept of Citizenship
 Citizenship involves “numerous political, historical, social and 

cultural overtones” that engender significant “diversity in the make up” 
of citizen-based legal entities.10 From a jurisprudential point of view, 
what these entities have in common is the transformation of political 
ideas into a legal status that substantially defines the bond between the 
individual and the political community.11 The status, however, need not 
be static; it qualifies as the foundation of a legally structured process of 
community building. Citizenship thus creates a Rechtsgemeinschaft, a 
community under law. As Dahrendorf remarked, citizenship “makes 
those who belong a part of the system of rules which protects them 
from each other and (from) outsiders.”12 Belongingness is expressed in 
the legal language of rights and duties. But it is also expressed by the 
perception of the self and the other —individually and collectively— 
that is to say, identity and as a presupposition of identity consciousness.13

9 H. Heller, Die Souveränität, 1927, reprinted in: id., Gesammelte Schriften, vol. II, 1971, pp. 31, 
108/109; furthermore W. Berka, Bürgerverantwortung im demokratischen Verfassungsstaat, VVDStRL 
55 (1996), pp. 48 at 58.  

10 S. O´Leary, European Union Citizenship. The Options for Reform, 1996, p. 12.
11 J. D. Galloway, Citizenship: A Jurisprudential Paradox, in: M. La Torre (ed.), European 

Citizenship. An Institutional Challenge, 1998, pp. 65, 68.
12 R. Dahrendorf, Citizenship and Beyond: The Social Dynamics of an Idea (1974), in: B, S. 

Turner/P. Hamiliton (eds.), Citizenship. Critical Concepts, vol. II, 1994, pp. 292, 292.
13 See P. Häberle, Europäische Verfassungslehre, 5th ed. 2008, p. 354; id., Verfassungslehre als 
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One important reference point for the political pattern of identity 
is societal self-organization (in a democratic society, the self-organization 
of the free and the equal.) At its core are interdependent patterns of 
participation and communication, of cultural practices and religious 
beliefs, of “national consciousness” and “multicultural sensibility”.14 It 
is often said that a citizen perceives the identity of the polity as part 
of his own identity. This equation, however, must not be mistaken for 
a holistic or totalitarian concept of citizenship. The community is a 
heterogeneous amalgamation of imaginations, institutionalizations, and 
organizations with multiple and fragmented identities. The growing 
internal and external complexity of communities is paralleled by a 
growing number of referents for identity —among them, the nation 
and the Union.—15 The consequent distinction between a national 
and a citizen amounts to a “conceptual decoupling of nationality from 
citizenship” and to the “conception of  a polity the demos of which, its 
membership, is understood in the first place in civic and political rather 
than ethno-cultural terms.”16 These political terms can be described by 
the means of commitment, shared values, responsibility for the public 
good, mutual rights, duties, and social responsibility. All these means 
work on different levels —for example, the family, the workplace, local 
municipalities, regional communities, federal states, the nation state, 
the European Community or the Global Community.—17 The relevant 
identities as “a member of ” are shared, and so is belongingness itself.

III. Citizenship and Rights to Education
Both, the citoyen and the bourgeois are vested with rights: the first 

one particularly with rights of participation, the letter one particularly 
with the “right to be let alone”. The interdependent dimensions of human 
Kulturwissenschaft, 2nd ed. 1998, pp. 624; Y. N. Soysal, Limits of Citizenship. Migrants and Postnational 
Membership in Europe, 1994; U. Haltern, Euoparecht und das Politische, 2005, p. 423.

14 See also J. Habermas, Citizenship and National Identity: Some Reflections on the Future of 
Europe, Praxis International, 1992, vol. 12, pp. 1.

15 J. H. H. Weiler, To Be a European Citizen: Eros und Civilization, in: id., The Constitution of 
Europe, 1999, pp. 324; and see J. H. H. Weiler, Epilogue, The European Courts of Justice: Beyond „Beyond 
Doctrine” or the Legitimacy Crisis of European Constitutionalism, in: Slaughter/Stone/Sweet/Weiler 
(Hrsg.), The European Courts and National Courts, 1998, S. 365 ff., 377 f.; id, The Constitution of Europe, 
1999, pp. 238.

16 J. H. H. Weiler, To Be a European Citizen: Eros und Civilization, in: id., The Constitution of 
Europe, 1999, pp. 324, 344.

17 See V. Havel, Die Herrschaft der Gesetze, in: id., Sommermeditationen, 2nd ed. 1994, pp. 14, 26, 
combining the ideas of multiple sources of identity on the one, universal human rights on the other hand. 
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rights can be defined as a status negativus, status positivus, and status 
activus. Citizenship is based on that threefold status. Fundamental 
(and thus universal) human rights should be enjoyed by man as such, 
whereas citizenship rights are selectively granted to those who belong a 
particular political community. Connecting both categories will show 
that the threefold status of citizenship is to strengthen the threefold 
status of basic human rights.18 The privileged status of citizenship is a 
status of inclusion and exclusion as to a specific political community. At 
the same time, citizenship, due to its implicit reference to humanity and a 
human rights universe, describes a process of overcoming the inclusion/
exclusion dichotomy. The citoyen can become active on the global plane. 
However, he can only become active, if education is provided.19

Consequently, a right to education is enshrined in Art. 26 of the 
Universal Declaration of Human Rights, a soft law document.20 Articles 
1421 and also —beyond education in a narrow sense— Art. 1522 of the 
International Covenant on Civil and Political Rights transform the 
Declaration´s soft-law-promise into binding treaty law. As early as 1960, 
the UNESCO Convention against Discrimination in Education was 
drafted; the 1981 Convention on all Forms of Discrimination against 
Women reaffirms this non-discrimination-guarantee. In Europe, Art. 
2 of the first Protocol to the 1950 European Convention on Human 
Rights has to be mentioned.23 The high relevance of education for 

18 The risk that a link between citizenship and the protection of human rights would be 
detrimental for human rights is relatively small.  As to the controversial debate see S. O´Leary, European 
Union Citizenship. The Options for Reform, 1996, pp. 69.

19 D. Evrigenis, Der Europäische Gerichtshof für Menschenrechte und das Recht auf Bildung, 
EuGRZ 1981, S. 637 ff.; K. Halvorsen, Notes on the Realisation of the Human Right to Education, in: 
Human Rights Quarterly 12 (1990), S. 341 ff. J. Delbrück, The Right to Education as an International 
Human Right, in: German Yearbook of International Law 35 (1992), S. 475 ff.; P. Gebert, Bildungswesen 
und Völkerrecht: Ein vernachlässigter Aspekt in der Diskussion um Sparmaßnahmen, in: LCH-Bulletin 17 
(1995), S. 1 ff.; K. D. Beiter, The Protection of the Right to Education by International Law, 2006.

20 J. Morsink, A Review of the Universal Declaration of Human Rights: Drafting, Origins and 
Intent, 2000.

21 “Each State Party to the present Covenant which, at the time of becoming a Party, has not been 
able to secure in its metropolitan territory or other territories under its jurisdiction compulsory primary 
education, free of charge, undertakes, within two years, to work out and adopt a detailed plan of action 
for the progressive implementation, within a reasonable number of years, to be fixed in the plan, of the 
principle of compulsory education free of charge for all.”

22 “1. The States Parties to the present Covenant recognize the right of everyone: (a) To take part 
in cultural life; (b) To enjoy the benefits of scientific progress and its applications; (…)”.

23 See also J. Delbrück, The Right to Education as International Human Right, German Yearbook 
of International Law 35 (1992), pp. 92. 
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the active citizen has been, at least implicitly, recognized Article 1(a) 
of the UESCO´s 1974 Recommendation concerning Education for 
International Understanding, Co-operation and Peace and Education 
relating to Human Rights and Fundamental Freedoms, which describes 
education as “the entire process of social life by means of which 
individuals and social groups learn to develop consciously within, and 
for the benefit of, the national and international communities, the whole 
of their personal capabilities, attitudes, aptitudes and knowledge”24

In the following, some further examples following the 
Jurisprudence of the European Court of Justice on EU-Citizenship shall 
be given: The European Court of Justice has greatly strengthened the 
solidarity dimension of Union Citizenship.25 In Martinez-Sala (1998)26 
the Court created a new equal treatment-right between foreigners and 
nationals with respect to their entitlement to social assistance. In a 
subsequent case (2001) concerning social assistance for students, the 
Court outlined: “Union citizenship is designed to be the fundamental 
status of nationals of the Member States, enabling those who find 
themselves in the same situation to enjoy the same treatment in law 
irrespective of their nationality, subject to such exceptions as are 
expressly provided for” … “[Nothing] suggest[s] that students who 
are citizens of the Union, when they move to another Member State to 
study there, lose the rights which the treaty confers on the citizens of 
the Union.”27 In Trojani (2004), the Court pointed out that the Status of 
a Citizen was a status of equality conferring directly effective rights of 
equal treatment.28 In Bidar (2005)29, the scope of the non-discrimination-
clause in Art. 12 ECT was broadened with respect to student loans and 

24 For the quote see K. D. Beiter, The Protection of the Right to Education by International Law, 
2006.

25 M. Dougan, The Constitutional Dimension of the Case Law on Union Citizenship, ELRev. 
2006, 31(5), pp. 613; K. D. Borchardt, Der sozialrechtliche Gehalt der Unionsbürgerschaft, NJW 2000, pp. 
2057.

26 Case 85/96 Martinez-Sala v. Freistaat Bayern, (1998) ECR I-2691; S. O´Leary, Putting Flesh 
on the Bones of European Union Citizenship, (1999) ELRev 68; R. C. White, The Citizen’s Right to Free 
Movement, in: EBLR, vol, 16 (2005), pp. 547, 553; J. D. Mather, The Court of Justice and the Union 
Citizen, European Law Journal 11 (2005), pp. 722, 729.

27 Case C-184/99 (2001) Grzelczyk v. CPAS.
28 Case Trojani v. CPAS (2004) ECR I-7573; Case C-138/02 Collins v. Secretary of State for Work 

and Pensions (2004) ECR I-2703; E. Guild, The Legal Elements of European Identity, 2004, pp. 51
29 R (on the application of Dany Bidar) v. Ealing LBC and Secretary of State for Education and Skills 

(2005) ECR I-2119; for an analysis see O. Golynker, Student Loans: The European Concept of Social 
justice according to Bidar, ELRev. 2006, 31(3), pp. 390.
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grants. Thus, Union Citizenship is used to consolidate both social and 
educational rights.

VI. Conclusion
Citizenship entails not only rights and freedoms but also duties, 
responsibilities and obligations of the citoyen. In modern constitutional 
terms, the vertical dimension of duties towards the political community 
is most prominently expressed by the obligation to serve on juries, to 
pay taxes, and to perform military or social service. Few constitutions 
mandate that citizens vote —in other words: the oblige them to— at 
least punctually —become— or at least behave as citoyens30. The 
horizontal dimension of duties towards fellow citizens is chiefly 
expressed by balancing human rights and freedoms, by the horizontal 
effect of human rights provisions, and by implicit social dimensions of 
human rights. However, the twofold notion of the citizen as “selfish” 
bourgeois and “altruistic” citoyen is still valid and finds resemblance 
on the national as well as on the transnational plane. Here and there, 
citizenship is composed of rights and duties. Here and there, active 
citizenship requires the capacity to act —that is to say the sufficiently 
capable, well-educated citizen.

30 Which includes respect for others, in particular minorities, see G. Alfredsson, Human rights 
education and minority rights, in: United Nations Educational, Scientific and Cultural Organization 
and Intercenter (eds.), The Right to Education of Vulnerable Groups Whilst Respecting their Cultural 
Identity, 2001, pp. 125; Minority Rights Group (eds.), Education Rights and Minorities, 1994.





Thomas Scharr

The Citizenship of the European Union 
– A Solid Foundation for a United Europe:

Introductory remarks
The European Union declared the year 2013 the European Year of 
Citizens.1 The European Commission felt the need to promote the 
Citizenship of the European Union in order to further the European 
integration and to involve the citizens into the project European Union.2

The European Union is a very complex entity in both political 
and legal respects. During its whole history it has been unique as an 
international organisation. The legal concept of the Union citizenship 
is only a small part of the legal construct that forms the European 
Union, but it is thought to contribute a significant part to the European 
integration process.3

The current on-going economic crisis hit Europe especially hard 
and revealed all the more or less hidden mistakes and problems that 
were caused when the European states were moulded together in a 
number of treaties, contracts and agreements. The crisis and controversy 
divided the European citizens and brought up old resentments that were 
believed to be long gone. The coalescence of European people seems to 
have come to a stop and the question arises how much Europeans have 
really grown together and how much they feel as Union citizens.

1 http://europa.eu/citizens-2013/en/about/context
2 http://europa.eu/citizens-2013/en/about/presentation; “The better the men and women of 

Europe understand their rights as EU citizens, the more informed the decisions they can take in their 
personal lives, and the more vibrant democratic life in Europe can be at all levels.”

3 http://europa.eu/citizens-2013/en/about/context; “The foremost purpose of the 
institutionalisation of this new legal status was to strengthen and enhance the European identity and 
enable European citizens to participate in the European integration process in a more intense way.”
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Article 20 (1) TFEU4 establishes the Citizenship of the European 
Union declaring every person that holds the nationality of one of the 
European Union member states a Citizen of the European Union. The 
question before us is, whether the Citizenship of the European Union 
has the potential to a foundation and a point of reference of a political 
and societal community. And furthermore whether it has the power 
to promote the individuals identification with the EU and its fellow 
Europeans. As José Manuel Barroso, the 11th and current President of 
the European Commission, wrote in his Political guidelines for the next 
Commission: “Europe’s raison d’être is to empower Europeans”.5

I. The Historical Development – From the Market Citizen to the 
Union Citizen

The Citizenship of the European Union is the result of a political process 
which targeted at enhancing the status of the individual and to make 
the European Union more than a common market but a union of the 
European people.

The development of the role of the individual within the framework 
of the European movement parallels the historical development of the 
European community. Rising out of the moral and infrastructural 
ashes of the 2nd World War the European governments tried to launch 
European integration by cooperating in military questions but also, and 
especially, in the economic sector —under the motto: people who do 
business with one another will not wage war—. The emerging European 
communities were thus communities of purpose.

1. The individual in the legal framework of the European 
Economic Community

Nonetheless rights for the individual emerged over time, beginning in 
the European Economic Community that lasted from 1957 until 1993 
when it was transformed into the European Community.

In the 1960s first individual rights in the traditional sense arose. 
For example the landmark decision from 1963 Van Gend en Loos v 
Nederlandse Administratie der Belastingen6 in which the European 

4 TFEU: Treaty on the Functioning of the European Union.
5 http://ec.europa.eu/commission_2010-2014/president/pdf/press_20090903_en.pdf; page 

15.
6 European Court of Justice: 26/62, [1963 ECR 1; [1963] CMLR 105], NV Algemene 
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Court of Justice established that provisions of the Treaty Establishing 
the European Economic Community were capable of creating legal 
rights which could be enforced by natural and legal persons before the 
national courts.7

In 1969 the European Court of Justice ascertained in an obiter 
dictum in the case Erich Stauder v City of Ulm – Sozialamt8 that the 
Community legal order contained rights for the individual and that they 
had to be protected by the European Court of Justice.9

Those decisions were two cornerstones in the development, but 
by the judicial power and not by a political will.

The first major step of involving the citizens into the process 
of coalescence was the introduction of the direct universal suffrage to 
the European Parliament in 1976.10 It took however from 1952 to 1979 
(the first universal elections to the European Parliament) to get the first 
directly elected assembly for the European Communities.

Over time of their existence and with the accession of 6 countries 
to the European Communities in the 1970s and 1980s it became 
apparent that changes had to be made. Several commissions proposed 
drafts for the revision of the founding treaties. The 1984 Spinelli-Draft11 
mentions Union citizenship for the first time and thus laid down the 
idea of a Europe of citizens.

The movement from the mere Europe of governments and 
economic cooperation can be seen in acts such as the 1987 Erasmus-
act12 that promoted student exchange within Europe and became —later 
integrated in the Lifelong Learning Programme— very successful with 
Transporten Expeditie Onderneming van Gend en Loos v Nederlandse Administratis der Belastingen.

7 European Court of Justice: 26/62, [1963 ECR 1; [1963] CMLR 105], NV Algemene 
Transporten Expeditie Onderneming van Gend en Loos v Nederlandse Administratis der Belastingen; 
summary, paragraph 4.

8 European Court of Justice: 29/69, [1969 ECR 1; European Court Reports 1969 Page 00419], 
Erich Stauder v City of Ulm - Sozialamt.

9 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61969CJ0029:EN:NOT
10 76/787/ECSC, EEC, Euratom: Decision of the representatives of the Member States meeting 

in the council relating to the Act concerning the election of the representatives of the Assembly by direct 
universal suffrage (Official Journal L 278 , 08/10/1976 P. 0001 – 0004)

11 Draft Treaty establishing the European Union (14 February 1984), Bulletin of the European 
Communities, February 1984, No 2, Luxembourg: Office for official publications of the European 
Communities.

12 87/327/EEC: Council Decision of 15 June 1987 adopting the European Community Action 
Scheme for the Mobility of  University Students (Erasmus)
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more than 230 000 students on exchange in the academic year 2010/2011 
alone13 and by now over 3 million students since 1987.14

2. The individual in the legal framework of the European Community
The 1992 Maastricht Treaty merged the 3 European communities 
(European Atomic Energy Community, European Coal and Steel 
Community and the European Economic Community) into the first 
pillar of the European Union and officially introduced the legal concept 
of Citizenship of the European Union. The connected freedom of 
movement was the first right granted in primary law that was not bound 
to economic activity thereby demonstrating that the European Union 
had become more than a community of economic purposes.

Nevertheless the actual legal and societal meaning of the term 
Citizenship of the European Union had yet to be determined and filled 
with life. The European Court of Justice assumed that role with its 
jurisdiction. It developed the legal term to be the fundamental status of 
the citizens of the European Union: to be more than the market citizen 
and more than mere participants of the European single market.15 
However the status as Union citizenship also experienced a legislative 
extension such as with the 1997 Treaty of Amsterdam that came into 
force in 1999 and introduced the right to call to the European institutions 
in your own language.

3. The individual in the legal framework of the European Union
The 2007 Treaty of Lisbon reformed the European Union deeply and 
added the evolution clause in article 25 (2) TFEU to the already existing 
rights of the Union citizen. This article allows the edition of existing and 
addition of further rights for Union citizen.

13 http://ec.europa.eu/education/erasmus/doc/stat/1011/report.pdf
14 http://ec.europa.eu/education/erasmus/statistics_en.htm
15 European Court of Justice: C-184/99 Rudy Grzelczyk v Centre public d’aide sociale d’Ottignies-

Louvain-la-Neuve; European Court reports 2001 Page I-06193; summary, paragraph 31: “Union citizenship 
is destined to be the fundamental status of nationals of the Member States, enabling those who find themselves in 
the same situation to enjoy the same treatment in law irrespective of their nationality, subject to such exceptions as 
are expressly provided for.”
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II. The Concept of the Citizenship of the European Union
1. The political idea
The dominant political idea behind Union citizenship is the overcoming 
of the European Union as predominantly economic community and 
the integration of the people of Europe into what is supposed to be a 
Europe of the citizens.16 The citizenship is expected to play the role of a 
long-term legal bond between the people of Europe.17 The individual’s 
rights that come with it and its symbolic power promises to contribute 
a number of values —other than economic— to the European Union’s 
policy. The citizenship is supposed to fill the gap between the pragmatic 
and rational governments at the beginning of the European movement 
on the one hand and the people on the other hand. The combination 
with individual rights adds a moral dimension to the social and political 
goals of the Citizenship of the European Union and allows an ethical 
foundation for the Union which has the individual as its center.

2. The legal concept: citizenship —nationality— Union citizenship
Article 20 (1) TFEU declares every person that holds the nationality of 
one of the European Union members states a Citizen of the European 
Union.

The legal terms citizenship and nationality are dependent on 
each other, but not congruent. Nationality is the legal relationship or 
status owing to which the individual is subject to a state’s jurisdiction 
and that grants the person the protection of the state on a national 
and international level.18 Citizenship describes the adherence to a state 
which identifies the individual as a full member of a state.19 That means 
the individual is —depending on the state’s legislation— granted civic 
rights, but also submitted to duties such as compulsory military service, 
compulsory voting or persisting tax liability even while residing abroad. 
The distinguishing feature between both is the participation of the 
citizen in political life, e.g. the right to vote and to stand in election.

16 Ulrich Haltern: Das Janusgesicht der Unionsbürgerschaft, in: Swiss Political Science Review 11 
(1) 2005: pages 87-117 (page 87).

17 (German) Federal Constitutional Court, October 12, 1993 (BVerfGE 89, 155, pages 184 et 
seqq.).

18 Olivier Vonk: Dual Nationality in the European Union: A Study on Changing Norms in Public 
and Private International Law and in the Municipal Laws of Four EU Member States, in: Martinus Nijhoff 
Publishers; 2012/03/19; page. 19.

19 Anders Leopold: Einführung in das Staatsangehörigkeitsrecht, in: Juristische Schulung 2006, 
page 126. 
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The Union citizenship by contrast is not an originary relation 
between a state and an individual but a derivative and accessory legal 
status. It requires the nationality of one of the EU member states for 
a person to get the Union citizenship and therefore cannot exist on its 
own: if a citizen loses the status as a national of one of the Union member 
states he also loses the status as a Union citizen. In the case of a loss of 
the Union citizenship the European Court of Justice has jurisdiction, 
which in effect could lead to a control over the member states and their 
decisions about nationality by the ECJ as an organ of the EU. It has been 
the case in a recent decision by the European Court of Justice.20 This 
development is certainly interesting to observe as it is a token of one of 
the enduring conflicts since the Unions foundation: the line between 
sovereignty of the member states and the autonomy of the EU and its 
organs, which also led to the statement: “Citizenship of the Union shall 
be additional to and not replace national citizenship.” in article 20 (1) 
TFEU in order to calm those who feared a restriction of the member 
states sovereignty.

III. The Rights and Duties of the Union Citizen
Historically, the main benefits of being a citizen of an EU state has been 
that of free movement. However with the creation of Union citizenship, 
certain political rights came into being. They fulfill the requirement of 
article 10 (3) TEU21 to allow the Union citizens “to participate in the 
democratic life of the Union”. These rights are bound to the status as a 
European citizen by the wording of the respective articles of the TFEU.

The free movement rights deriving from article 21 TFEU grants 
all movement within the territory of the EU member states for all 
purposes. This was the first right in the history of European communities 
that is not solely related to economic activities. However it also includes 

20   European Court of Justice:  C-34/09,  03/08/ 2011, Gerardo Ruiz Zambrano v Office 
National de l’emploi (ONEm). The case concerns a Colombian national (Ruiz Zambrano) who had been 
residing in Belgium without a residence permit following the rejection of his asylum application. He had been 
working there without authorization for some time. Attempts to validate his residence status were rejected in 
administrative and judicial proceedings. Union citizenship entered the picture when two children were born to 
the Ruiz Zambrano family during their illegal stay in Belgium. When the parents failed to register the births with 
the Colombian embassy, the children were granted Belgian nationality under domestic rules, which aim to reduce 
statelessness. Based on their children’s Union citizenship, the Colombian parents hoped to obtain a right to reside 
and work within Belgium, to which the Court willingly conceded, because deporting the parents would in fact also 
mean deporting the depending children, who had a right to stay in Europe due to their Belgian nationality.

21   TEU: Treaty on the European Union.
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the movement for economic purposes, which is also covered by the 
fundamental freedoms that have been established with establishing the 
European Single Market as one of the primary goals. Thus article 21 
TFEU in matters of movement for economic reasons is subsidiary to the 
freedom of movement of persons and services according to article 45, 
49 and 56 TFEU.

According to article 15 (3) European citizens are granted access 
to documents of the European Parliament, European Council and 
European Commission.

European citizens are allowed both to vote and stand in municipal 
elections in their place of residence under the same conditions as the 
nationals of that state according to article 22 (1) TEU.

Under article 22 (2) TFEU the same counts for the elections to 
the European Parliament. The participation however has been low since 
the beginning with 62% in the first election in 1979, but has gotten as 
low as 43% in the last elections in 2009. The participation of the German 
voters has been with the overall European average, but there were low 
national counts such as the Slovakian with just under 20%.22

Article 24 (2) in combination with article 227 TFEU gives the EU 
citizen the right to petition to the European Parliament. This happened 
1924 times in 2009 and 1655 in 2010.23 About 50% of the petitions were 
declared inadmissible, most of them because the EU doesn’t have the 
competence over what has been petitioned.

According to article 24 (3) in combination with article 228 TFEU 
a second sort of petition right that EU citizens are granted is the right to 
petition to the European Ombudsman in order to bring to his attention 
any cases of poor administration by the EU institutions and bodies, with 
the exception of the legal bodies.

Furthermore the EU citizens have the right to apply to the 
institutions in one of the official languages and the right to get a reply in 
the same language under article 24 (4) TFEU.

Also the Union citizens have a right to consular protection 
according to article 23 TEU. European Union States diplomatic and 

22 http://www.europarl.europa.eu/pdf/eurobarometre/28_07/FR_EN.pdf
23 http://www.europarl.europa.eu/ftu/pdf/en/FTU_2.4.pdf
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consular authorities must grant all Union citizens protection in states 
outside the Union in which their home state is not represented. This Co-
operation between diplomatic and consular representatives forms part 
of the common European foreign and security policy.

Contrary to citizenship as a legal concept, there are no particular 
legal duties for EU citizens solely from their status as a Union citizen. 
There might however be moral duties to as what we understand as being 
a “good” citizen: a contribution to society, participating in political 
life, being informed and living consistent to the moral understandings 
of our European society —as it was politically envisioned when the 
Union citizenship was created—. To define oneself as a citizen means to 
incorporate the collective identity of the polity.24 As the statistics show 
however the identification with the EU is as low as the overall trust with 
the national governments.25

IV. The Union Citizenship’s Effect
The Citizenship of the European can realise its intended effect on the 
European Union either by providing a bonding symbol or by having 
some real world impact.

The role of the symbols on a national level is to provide an identity 
and at the same time to have a unifying effect.26 In the European Union 
symbols such as the European flag, the European anthem, Europe 
Day(s) and the design for Euro banknotes played a role in the minds 
of politician as tools in the process of formation and strengthening of a 
European identity.27 

The question is how Union citizenship fits into this list. Other 
than the passport’s lettering “European Union” in the national language 
there is no visible sign for being a Union Citizen and stays somewhat 
empty as a pure symbol.28

24 Ulrich Haltern: Das Janusgesicht der Unionsbürgerschaft, in: Swiss Political Science Review 11 
(1) 2005: pages 87-117 (page 87).

25 Eurobarometer 78, 2012, page 15: http://ec.europa.eu/public_opinion/archives/eb/eb78/
eb78_first_en.pdf

26 Michael Bruter: Winning Hearts and Minds for Europe - The Impact of News and Symbols on 
Civic and Cultural European Identity, in: Comparative Political Studies, Vol. 36 No. 10, December 2003, 
Sage Publications, pages 1148-1179 (page 1149).

27 Ibidem, page 1152.
28   Richard Bellamy, Alex Warleigh (ed.), in: Citizenship and Governance in the European 

Union, Continuum International Publishing Group Ltd, 2005, page 8: “The EU passport, flag and anthem 
are largely empty symbols. Union citizenship in parts reflects this mixed and limited situations. Grounded 
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Admittedly the Union citizenship is not only a symbol, but 
contains real rights for the individual. But as impressive the listing of 
the Union citizenship rights might be at first glance, those rights have 
been declared to be a collective listing of already existing rights.29 There 
are however rights that are solely granted to the status of being a Union 
Citizen such as the right to vote for the European Parliament. But given 
the low number of voters and participants in other political activities 
the political rights don’t seem to make the Europeans feel European. 
The trust in the European Union —often seen as overly bureaucratic—30  
is also low with only 30% of respondents who see the European Union 
positively.31 Other rights such as the right to consular protection are 
rarely called on by the European Citizens.32

With the exception of the right to free movement the rights don’t 
seem to have a big unifying effect. Although the Iron Curtain only fell 20 
years ago the right to free movement is often taken for granted and seen 
as an individual right in a globalised world, but not as a right resulting 
from an article in the Treaty on the Functioning of the European Union.

V. Closing Remarks
The rights that emerge from the status as a Union citizen offers the 
individual a variety of possibilities to participate actively in the European 
integration process, but they are either rarely called upon or taken as 
granted. They therefore only contribute in a small way to the coalescence 
of European people. The Union citizenship brings together the lines of 
development relating to the freedom of people and the political rights 
of participation and control. However, it must be admitted that this has 
in nationality, it is to some extent no more than the reciprocal recognition of those rights required for 
member-state citizens freely to move and to trade with each other.”

29 Ulrich Everling: Die Stellung des Bürgers in der Europäischen Gemeinschaft, in: Zeitschrift 
für Rechtsvergleichung, Internationales Privatrecht und Europarecht 33 (1992), S. 241-256; and also: 
Manfred Degen: Unionsbürgerschaft, in Die öffentliche Verwaltung, 1993, page 774 (page 752) and 
especially Jessurun d’Oliveira, European Citizenship: Its Meaning, Its Potential, in: Dehousse (ed.), Europe 
after Maastricht, page 126 (page 141): “[The Union Citizenship] is for the time being no more than a new name 
for a bunch of existing rights, a nice blue ribbon around scattered elements of a general notion of citizenship.“

30 http://ec.europa.eu/news/business/091023_en.htm
31 Eurobarometer 78, 2012, page 15: http://ec.europa.eu/public_opinion/archives/eb/eb78/

eb78_first_en.pdf
32 http://ec.europa.eu/justice/policies/citizenship/diplomatic/docs/communication_

consular_protection.pdf, page 5: “Today, citizens are not sufficiently aware of their Treaty right to equal 
treatment regarding consular protection. The number of cases where EU citizens have requested consular 
protection from another Member State is low and relevant data and statistics are not collected by all Member 
States.”
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only resulted in an insignificant enhancement to the status of European 
individuals. The driving force is the European Court of Justice, true to its 
tradition of developing weakly conceived legal institutions into strong 
concepts of rights. The connection of Union citizenship with social and 
cultural participation rights for which the Court is responsible, lends 
Union citizenship new substance.33 However, with the exception of Art. 
24, Union citizenship rights bind the member states and not institutions 
of the EU, which creates a link between the individual and the state, but 
not between the Europeans and the European Union. This is a design 
related flaw that even the European Court of Justice cannot heal.

European symbols can have a unifying effect, but they need to 
be filled with life. Also the so far strongest sign of a united Europe  
—the common currency Euro— reveals how an ill-conceived and not 
thoroughly controlled mechanism can not only not unite people but 
divide them through finger-pointing and mutual accusations. We must 
not forget that national protection tendencies exist and that the EU is 
young compared to the age of its member states. We must also not forget 
that the EU has come a long way in creating a vibrant and peaceful 
community of its states and people, which was honoured by the Peace 
Nobel Prize in 2012.

Sovereignty, people and the individual citizen’s identification 
can refer both to the national and European level. Concerning further 
initiatives in the tradition of establishing a “European identity”, this 
means that the European Union will only win its citizens over if it offers 
identification with actual opportunities of participation and a good 
work. Otherwise, the Citizenship of the European Union will remain a 
weak construction behind its ambitious façade.

33 Stefan Kadelbach: Union citizenship, in The Jean Monnet Working Paper Series 2003, nr. 9/03, 
page 3. (http://centers.law.nyu.edu/jeanmonnet/archive/papers/03/030901-04.html)
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Active Citizenship in Germany - Pro Bono Work And Beyond 
Voluntary Commitment and Civic Engagement

Introductory remarks
Voluntary Commitment and Civic Engagement is widespread in 
German society. Nevertheless the declared number of committed people 
in Germany vary depending on which definition of civic engagement. 
The definition of voluntary commitment in everyday speech, surveys 
and varied sociological studies differ a lot. That makes it hard to get 
comparable data about voluntary commitment. It is possible to take 
different parameters and criteria to define what civic engagement is. 
One criterion is that the work has to be done out of a free decision. 
This would exclude civic engagement which is done in the context of 
everyday business. Another criterion is that the work is free of charge. 
However as a matter of fact much of the civic engagement in Germany 
has something called “Aufwandsentschädigung”. Workers get an expense 
allowance for their voluntary commitment. A third criterion could be 
that the work has to take place in a public space. A fourth criterion is 
sometimes that the work has to be done repeatedly. Anyhow, the hardest 
part to grasp is that the work should have a positive effect on common 
welfare. Nevertheless this is what civic engagement distinguishes most 
from “normal” work and leisure time. This paper will focus on two 
surveys that a Federal Ministry from the German State published in the 
years 2004 and 2009. In the second part of the paper I will try to sum up 
different attempts to explain why people do voluntary work.

I. Civic Engagement in Germany
The Federal Ministry for family, seniors, women and youth has 
published a survey about voluntary commitment in Germany. The 
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survey was drawn during the years 1999-2009.1 However some of the 
graphics shown here relate to data of the years 1999-2004.2 In chart 1 
we can see that civic engagement is widespread in German society. The 
biggest committed group are the workers with 40 %, followed closely by 
students/trainees, homemakers and other. In nearly every population 
group the number of committed people has risen from 1999 to 2004. 
The only exception is the group of the homemakers which has lost one 
percent.  In the group of unemployed an immense increase of voluntary 
commitment can be observed. In the year 1999 23% of unemployed 
people were socially committed, whereas in 2004 there were 27%. There 
are different ways to explain this increase. Some of the unemployed 
want to preserve and extend their skills, others see it as a way to get 
acknowledgement.

Taking another look at people who are civically engaged, in 
chart 2, it can be seen that 36 % of them are younger than 24 years 
old. The youth is the most active group. Besides the already engaged 
youth, 43% of this society group are willing to commit. 39% of men and 

1 Hauptbericht des Freiwilligensurveys 2009. Zivilgesellschaft, soziales Kapital und freiwilliges 
Engagement in Deutschland 1999-2004-2009, herausgegeben im Auftrag des Bundesministeriums für 
Familie, Senioren, Frauen und Jugend.

2 Freiwilliges Engagement in Deutschlan 1999-2004, herausgegeben im Auftrag des 
Bundesministeriums für Familie, Senioren, Frauen und Jugend.

Chart 1: volunteers according to status in the labour market, population 
from 14 years, data in % (Own figure based on Freiwilliges 
Engagement in Deutschland 1999-2004, P.23)
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32% of women are voluntary committed. The voluntary commitment of 
men increased in formerly typical female sectors which are the social 
fields, for example school and kindergarten, although women are still 
dominating these fields. Nevertheless, men have less double burden: 
women tend to have the burden to manage family and job at the same 
time. Therefore, men more often fill leading positions than women. 
In their voluntary commitment they often administrate, lead and 
represent, whereas women work more in the service sector. The number 
of older people (from 60 years up) which are committed has increased 
significantly from 26% to 30%. If we consider the 60 to 69 year old 
people the increase is even more notable: from 31% to 37%. This shows 
that the group of people in their sixties are more active than the youth.

Migrants are far less committed than non-migrants. Only 23% 
are committed, compared to 37% of non-migrants. But it is important 
to notice that 42% of the migrants are willing to commit. One possible 
answer for this disparity between migrants and non-migrants can be 
observed in chart 4. which shows us that educational capital has a big 
impact on whether someone commits or not.3 People with an academic 
background are socially committed far more often.

3 As a matter of fact migrants in Germany tend to be less educated due to the German school 
system which is said to be quite unfair: students with a non-academic background have more problems to 
complete school.

Chart 2: society groups (Own figure based on Freiwilliges Engagement 
in Deutschland 1999-2004, P.19-22.)
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There are different sectors in which people can voluntarily 
commit. The biggest sector in Germany is the sports sector in which 
10,1% of the people are engaged. Other wide sectors are school / 
kindergarten (6.9%), church /religion (6.9%), the social field (5.2%), 
culture / music (5.2%) and leisure time (4.6%). A real small sector in 
Germany is justice (0.7%).

Chart 4: Voluntary commitment: impact of educational capital 
(Own figure based on http://www.bpb.de/geschichte/
deutsche-einheit/lange-wege-der-deutschen-einheit/47178/
engagement?p=all, Date 11.09.12)

Chart 3: voluntary commitment: migrants – non-migrants (data in %)  
(Own figure based on Freiwilliges Engagement in Deutschland 
1999-2004, P.24)
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The different fields of engagement may differ but the form of 
organization is quite defined: 47% of civic engagement in 2009 is settled 
in associations. 14% of civic engagement is organized in church or other 
religious institutions. 13% are organized in groups or as an initiative.

The average expenditure of time a voluntarily committed person 
spends per month, was 16 hours in the year 2009. That is two hours 
less than in the year 1999. This shows a common tendency. People are 

Chart 5: Fields of Civic Engagement population from 14 years, data in 
%, multiple responses (Own figure based on Hauptbericht des 
Freiwiliigensurveys 2009, P.7)

Chart 6: Forms of Organization (data in %) (Own figure based on 
Hauptbericht des Freiwiliigensurveys 2009, P.28)
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more willing to commit if it takes less time. More and more often people 
commit in projects and not in long-time work.

Chart 8 shows the target groups of the civic engagement. As said 
before school and kindergarten is a wide sector of civic engagement. 
This can be seen again, as the biggest target groups are children and 
youth (in 2009: 35%). The engagement for older people has increased 
steadily over the years: in 1999 it was 8%, 2004 it was 9% and in the year 
2009 it was 10%. “Other groups of people” are for instance handicapped, 

Chart 7: Average Expenditure of Time (Own figure based on 
Hauptbericht des Freiwiliigensurveys 2009, P.32)

Chart 8: Target groups (Own figure based on Hauptbericht des 
Freiwiliigensurveys 2009, P.37)
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migrants, refugees and unemployed. 41% of the engagement is not 
aimed at any specific group of people. In the survey of 1999 the section 
“other groups of people” and the section “no specific group of people” 
was one section.

II. Attempts to explain Civic Engagement
There are many different attempts to explain why people start 

to practice civic engagement. In the following paragraph established 
theories will be briefly summarized before a theory from Michael 
Corsten, Michael Kauppert, Hartmut Rosa will be presented in more 
detail.

There is the theory that political culture influences the self-
concept of citizens in a way that leads him or her to civic engagement. 
Other theories search for answers to the question why people volunteer 
in individualistic explanations. One of them states that personal 
characteristics influence the willingness to volunteer. This would mean 
that people with certain qualities are more likely to volunteer. For 
example one of these qualities could be empathy. Another theory says 
that people volunteer because of the social capital they gain out of it. An 
example of a benefit could be networking. This is a similar answer as 
that of another theory: this theory states that people commit because of 
rational calculation. One rationally calculated action is, for instance, the 
thought “I want to have fun” and the result of the thought leads to the 
decision “I will engage in an association”.

Now the theory of Corsten, Kauppert and Rosa will be presented. 
The theory is taken out of a paper called “Us-Feeling and Focused 
Motives. On the Biographical Development of Civic Engagement”. They 
want to give a more complex view on how people decide to volunteer 
and how life leads them to it. They say that there is no single motive for 
civic engagement. In fact, there are always  specific biographical aspects 
which have to be considered.

For a single person there is no real motivation to do something 
for society itself. For people who are committed, a subjective meaning 
has to be connected with a social account.4 How this happens will now 
be explained.

4 Corsten, Michael / Kauppert, Michael : Wir-Sinn und fokussierte Motive. Zur biographischen 
Genese bürgerschaftlichen Engagements, Zeitschrift für Soziologie, Jg. 36, H 5, Oktober 2007, P.347.
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Us-Feeling is the sense for a social practice. It is defined as practical 
orientation pattern of different possible social practices which a person 
considers.5 Because of the Us-Feeling a person’s activity is driven toward 
the collective (the society). The person interprets his/her social action 
in a Us-sense. This alone is not enough to explain civic engagement. In 
addition one has to take a look at the living practice (lifestyle).

A person lives under certain living conditions. Living one’s 
life one is under a constant constraint of motivation. It is a basic core 
requirement to motivate oneself to act because one has to cope with life. 
So a person has different options how to deal with a situation.  This is 
limited by social possibilities and expectations. By making decisions a 
person determines his/her life practice (lifestyle). As a result from many 
single situations in which a person can consider his/her life experience 
as well as previous decisions his/her living practice is determined 
and therefore an entire biographical self-image is also created. In 
this self-image focused motives play a role. They are the practical self-
determination of one’s motivation reason of life practice.6 They have 
to be imagined as a kind of “focal point” of motives.7 Focused motives 
always refer to specific practical fields. They want to be fulfilled, which is 
not arbitrary possible. Hence, they are not abstract motives like “I want 
to have fun”. On the contrary, questions like “How do I want to live?”, 
“Which motives should lead me in my life?” play a role. The answers to 

5 Corsten / Kauppert, 2007, P.348.
6 Corsten / Kauppert, 2007, P.350.
7 Corsten / Kauppert, 2007, P.350.

Image 1:  How Lifestyle emerges (Own figure)
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the questions, the focused motives, are important to the whole lifespan 
of a person. It is kind of a “biographical self-control” which does not have 
to be reflected.8 These focused motives create the focused life practice.

In decision-making situations which are important and relevant 
for one’s lifespan a person has many alternate ways to (re)act. The 
question of how a person will act is already answered: the person will 
decide the alternative which is compatible to his/her de facto already 
focused life practice.9 The person will not come up with new motives, 
in point of fact he/she will notice motives which are already “used”: his/
her focused motives.

Combining the aforementioned aspects the following hypothesis 
is reached. If an actor interprets a social practice in an “Us-Feeling-way” 
(= in a collective sense) plus the actor thinks his/her self-determination 
(qua his/her focused motives) depends upon the analogy of this specific 
social practice as his/her Us-Feeling plus the actor thinks he/she can 
make a difference. If these points are fulfilled then the actor feels the 
need to act in a public spirit oriented way, then it is likely that the person 
takes up a long-term commitment.10

III. Closing remarks
This theory requires different kinds of surveys than the one presented 
in the first half of the paper. The explicit emphasis on the biographical 
aspect requires a closer look at the person that is civically engaged. 
This is an extensive act. Further research connecting large data sources 
(for example from the Federal Ministry) with social theories would be 
necessary.

8 Corsten / Kauppert, 2007, P.351.
9 Corsten / Kauppert, 2007, P.351.
10 Corsten / Kauppert, 2007, P.351.





Laila Lucas

Citizenship from a Sociological Perspective –  
Two Exemplary Approaches

Introductory Remarks
In recent years, citizenship has become an important subject of discussion 
in many academic fields. This is partly due to the increasingly complex 
and changing character of citizenship. Taking up on this, we can observe 
an increasing publication rate of studies concerned with the impact of 
the erosion of the concept of the nation state, neoliberal tendencies or 
the effect of globalization on citizenship.1

Besides, the growing interest in citizenship may also be rooted in 
its attractiveness to fully examine prominent topics such as civil society, 
social cohesion or the welfare state. Moreover, works on “citizenship” 
oscillate in the tension between inclusion and exclusion and therefore 
deal with one of the most essential themes in social sciences.

This topicality of the issue is reflected by a plurality of citizenship 
theories. The attempt to summarize the branches of theory is best done 
by firstly defining what citizenship is about. According to Delanty 
citizenship can be described as a concept of a political community, 
involving a relationship between rights, duties, (political) participation 
and identity.2 Furthermore, citizenship is always connected to a legal 
status. Different scholars of citizenship studies have stressed certain 
elements of this basic definition of what “citizenship” is about. That does 
not mean that these main features of citizenship sought not to be linked, 
but rather that many theories concentrate on one specific aspect.

1 P. Kivisto/Th. Faist, Citizenship: Discourse, Theory, and Transnational Prospects, 2009, p.2.
2 G. Delanty, Citizenship in a global age. Society, culture, politics, 2000, p.9.
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In the following, I will give a short outline of these four main 
dimensions of citizenship:

The branch of citizenship studies, which deals with rights and 
duties, has its origin in ideas of Liberalism. Liberal ideas are related to 
the attempt to create membership by providing equal rights to all.3 It 
stresses the relationship between the state and the individual, marked by 
their respective duties and rights. While individuals need to pay taxes 
and obey the law, the state in turn must guarantee certain basic rights. 
This equalitarian approach promising equality before the law, does not 
however fully bridge the gulf between the formal rights of citizenship 
and the rights enjoyed in practice.4

Studies concerned with political participation, seek to reveal the 
lack of possibilities, which immigrants and minority groups have to 
participate in society. In addition, one line of research emphasizes the 
dependence on social and economic factors for forms of participation.5

The third approach to citizenship can be summarized by all 
studies, underlying the importance of (national) belonging. Here, states 
are not merely looked at from a legal or political perspective but rather 
its function to create meaning and social cohesion.6

A last way of tackling the issue of citizenship provides the analysis 
of the legal status. In this case, the question `who is a citizen?’ can be 
answered by the legal framework. The way that nationality is defined 
usually works through the mechanism jus soli and jus sanguinis. 
According to the jus soli principle, persons acquire their nationality 
of the land where they were born. By contrast, jus sanguinis means 
acquiring nationality by inheritance. Here, at birth individuals gain the 
nationality of their parents.7

Since it is impossible to look at all these theories in detail, in my 
paper I will concentrate on two prominent sociological approaches to 
“citizenship”. In the following I will firstly present the basic ideas of two 
scholars, namely Rogers Brubaker and Niklas Luhmann. For comparative 
purposes I will examine the two different branches of theory stressing 

3 M. Lister/E. Pia, Citizenship in Contemporary Europe, 2008, p.9.
4 G. Yurdakul/Y.M. Bodemann, Staatsbürgerschaft, Migration und Minderheiten, 2010,p.17.
5 Ibidem.
6 Ibidem.
7 D. Heater, What is Citizenship?, 1999, p. 80.
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the following question: What role do the terms “society”, “law” and 
“integration” play in their theoretical concepts? Finally, I will discuss 
the benefits and downsides of each theory.

I. Two Sociological Approaches to “Citizenship”
1. Citizenship and nationhood from a comparative perspective- a 

study by Rogers Brubaker 
In earlier prominent citizenship studies, the analysis of certain types of 
nationalism had been linked to the possibility of access to citizenship.8 
It is argued, that distinct concepts of nationhood influence the way 
citizenship is defined. Or to put it in other words, the attempt is made 
to derive the willingness of states to welcome new citizens from a 
specific model of the nation state. Usually common in the literature is 
a distinction based on the analytical conceptions of “civic” and “ethnic/
ethno cultural” nationalism.9 “Ethnic” or ethno cultural nationalism 
has been referred to as a national community, which is based on the 
belief in myth of common ancestry. This homogenous national group is 
thus expressed by cultural similarities such as religion and language In 
contrast, “civic” nationalism is depicted as a purely political conception 
of nation. This form of nationalism is said to have a more voluntarist 
aspect. Unlike ethno cultural nationalism, “civic” nationalism is 
therefore rooted in the idea of self-determination of a group of people 
marked by their rational attachment to a state.10

Rogers Brubaker’s comparative historical study “Nationhood 
and Citizenship in France and Germany” takes up on this analytical 
distinction, focusing on the two European states France and Germany.11 
According to Brubaker, Germany and France define citizenship very 
differently due to the two distinct views of the nature of nationhood. 
Thus, he regards French citizenry as a territorial community. 
French understanding of nationhood has been state-centered and 
assimilationist. In contrast, Germany can be described as a community 
of descent. The German nation therefore, was conceived as an organic 

8 G. Yurdakul/Y.M. Bodemann, Staatsbürgerschaft, Migration und Minderheiten, 2010,p.21.
9 D. Brown, Contemporary Nationalism. Civic, ethnocultural and mulicultural politics,2000, 

p.50.
10 Ibidem.
11 R. Brubaker, Citizenship and Nationhood in France and Germany, 1992.
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cultural and linguistic unity.12 Brubaker traces this dichotomy from the 
French Revolution and the Napoleonic wars to the present day, viewing 
the distinct historical processes as an indicator of great differences in the 
ways that the French and Germans conceptualized national belonging. 
Since Germany’s history was affected by a set of scattered, yet “culturally” 
bonded sub national states, Germans became nationally self-conscious 
before they constituted a state.13 On the contrary, the development of the 
French nation-state was congruent with a parallel unfolding of national 
consciousness within the institutional setting of the territorial state. Or 
how Brubaker sums it up: “In Germany the ‘conceived order’ or ‘imagined 
community’ of nationhood and the institutional realities of nationhood 
were sharply distinct; in France they were fused. In Germany nationhood 
was an ethnocultural fact; in France it was a political fact“.14

Following Brubaker’s thesis, the two different views on 
nationhood presented before, are reinforced by the legal principles of 
ius sanguinis and ius soli. Furthermore, they express a certain definition 
of what citizenship is and shape judgments of measures taken by the 
state. Hence, state interest concerning citizenship cannot be reduced 
to economic or demographic elements, but are “mediated by self-
understandings, by cultural idioms, by ways of thinking and talking 
about nationhood.”15 Consequently, the state proposes the respective 
immigration policies. According to Brubaker, “the state-centered, 
assimilationist understanding of nationhood in France is embodied and 
expressed in an expansive definition of citizenship, one that automatically 
transforms second-generation immigrants to citizens, assimilating them-
legally- to other French men and women. The ethnocultural, differentialist 
understanding of nationhood in Germany is embodied and expressed 
in a definition of citizenship that is remarkably open to ethnic German 
immigrants from Eastern Europe and the Soviet Union, but remarkably 
closed to non-German immigrants”.16

Thus, Brubakers theory can be summarized as followed: different 
views of nationhood, which have been developed historically, are 

12 Ibidem,p.1.
13 D. Heater, What is Citizenship?,1999, p. 107.
14 R .Brubaker,Citizenship and Nationhood in France and Germany, 1992, p.4.
15 Ibidem, p.16.
16 Ibidem,p.3.
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expressed through the means of jus sanguinis and jus soli principle. 
These are, in turn reflected by the naturalization rates in the two 
countries. In France they are significantly higher than in Germany. As a 
result, France can be seen as more liberal and less restrictive, according 
to Brubaker.17

Before commenting on possible flaws of Brubaker’s theory, I will 
briefly address the theoretical background of Niklas Luhmann, who 
takes a very different approach to citizenship.

2. System theoretical approach- Niklas Luhmann
German sociologist Niklas Luhmann is not a classical representative of 
citizenship studies rather he is famous for his widely developed work 
on system theory. Nevertheless, his concept may offer a more basic, 
theoretical framework for defining citizenship. In order to explain 
the concept of Luhmann’s system theory, it is important to illustrate 
the theoretical concept of functional differentiation and his related 
definition of “society”.

Unlike most sociologists, Luhmann does not define society 
in terms of territorial borders or common norm and values. In his 
opinion, society can no longer be analyzed on the basis of an assembly 
of individual humans, but in terms of communication. As a result, 
“society” is the system that encompasses all communication. 18 Since 
communication is globally- orientated, we can speak of a world society. 
A brief explication of his thoughts on “functional differentiation” will 
clarify this point.

Functional differentiation
Unlike in modern society, in segmentary societies people are assigned 
to societal subsystems. All of these subsystems or segments are equal 
since they serve the same function. Examples of this pre-modern type 
of differentiation could be clans or tribes. Here, the individuals’ identity 
depends upon its membership of this specific subsystem. Talking about 
exclusion segmentary societies usually means that  a person has moved 
away towards another tribe or has been expelled from his own tribe. In 
these societies, it is almost impossible to survive without inclusion in 
one of the segments of society.19

17 Ibidem, p.x.
18 B. Heintz (ed.),Weltgesellschaft : theoretische Zugänge und empirische Problemlagen, ZFS, 

Issue 34,2005,p. 107.
19 N. Luhmann, Soziologische Aufklärung 6. Die Soziologie und der Mensch, 1995,p.242.
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Stratifactory differentiation, on the other hand can be imagined 
as a vertical line. The distinct feature is hierarchy. For example in older, 
stratified societies the various functions that had to be performed were 
arranged in a hierarchy; from the aristocracy down to the peasantry. As 
a consequence, inclusion must be looked at as parallel with the social 
strata: a person derives their social status and therefore individuality 
from the estate to which one belongs.20

In contrast, modern societies can be classified as functional 
differentiation.21 Unlike other types, modern societies have separated 
various social tasks in a “horizontal” fashion. As a result, these different 
units are highly independent of each other, giving the fact that all 
units succeed in fulfilling their proper function. Hence, this type of 
differentiation highly increases the complexity and efficiency of societal 
mechanisms.

Examples of these independent “units” or subsystems could be 
the economy, science, art etc. All of these systems serve their respective 
function in society. For example, science has got its social function in 
providing scientific knowledge for society. In order for the systems to 
reproduce themselves, they develop their very own distinct code, their 
own language so to speak. For example, the economy. It functions 
according to its economic principles: communication occurs through 
the medium of money, based on the distinction payment/non-payment. 
In this context, it is important to stress, once again, that Luhmann 
regards society as a world society:

“The boundaries of its subsystems can no longer be integrated by 
common territorial frontiers. Only the political subsystem continues to use 
such frontiers, because segmentation into “states” appears to be the best 
way to organize its own function. But other subsystems like science or the 
economy spread over the world. It therefore has become impossible to limit 
society as a whole by territorial boundaries, and consequently it no longer 
makes sense to speak of “modern societies” in plural… “.22

Thus, subsystems can be regarded as universal; they cannot 
be stopped by geographical borders for example. They are, however, 

20 G.Kneer/A. Nassehi, Niklas Luhmanns Theorie sozialer Systeme,2000,p.126.
21 Ibidem,p.131.
22 N. Luhmann, The differentiation of society, 1982,p. 178.
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particularistic in that sense that they have to comply with their very 
unique logic.23

Also the political subsystem refers to its internal logic. Politics 
has the “capacity for collectively binding decision-making”. Its medium 
is power. Its autonomy does not mean that there is no interaction with 
another system. For instance, contact to other subsystems arises through 
“structural coupling”.24 In this case, the political system is coupled with 
the legal system through the institution of the constitution. Law itself, 
however, is an independent subsystem as well. It is important to bear in 
mind, that the political subsystem does not represent society as a unified 
whole. It is only one subsystem of all and therefore competes with other 
logical subsystems such as economics, art and law. As mentioned in the 
quotation before, the political subsystem is divided into states. This can 
be alternatively described as segmentary differentiation. Every segment 
or “state”, having the purpose of exercise of political power, is defined 
by its territory and its people. Consequently, this segmentation of the 
political subsystem influences other subsystems as well.  For example, 
the general applicability of law is determined by state territory.

So if we want to characterize ”citizenship” from a system 
theory perspective, one can argue citizenship evolves from functional 
differentiation of the political subsystem AND segmentary differentiation 
of the political subsystem in various states.25 The differentiation of the 
political subsystems guarantees political participation free from factors 
such as income, sex, religion, health etc. Since there is no global world 
state, individuals have to be assigned to segmentary units, i.e. states as 
well.

Summing up, according to Luhmann “citizenship” deals with the 
inclusion into the political subsystem.

II. Comparison of Selected Aspects
As seen before, the two scholars presented in this paper have a very 
different approach to the topic of citizenship. While Luhmann bases 
his theory on the assumption of the existence of a world society, 

23 H.G. Moeller, Luhmann explained: from Souls to Systems,2011,p. 54.
24 F.Becker/E. Reinhardt-Becker, Systemtheorie: eine Einführung für die Geschichts- und 

Kulturwissenschaften,2002, p.106.
25 K. Holz, Die soziale Position der Staatsbürger, in: ibidem (ed.), Staatsbürgerschaft, soziale 

Differenzierung und politische Inklusion, 2000,p.13.
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Brubaker defines “society” in terms of a nation-state model. From a 
system theoretical perspective “law” and “politics” are separate function 
system, which may have loose connections (structural coupling) but 
generally operate autonomously. On the contrary, Brubaker believes 
that legal institutions, politics and cultural ideas are inevitably linked. 
In his opinion, cultural ideas and social practices that constitute 
historical views of nationhood shape the legal practices that states apply 
for granting citizenship. In addition, the two scholars differ in their 
conception of “integration”. For Brubaker, citizenship not only deals with 
the question of inclusion in terms of the formal membership of a state, 
but also with membership of the nation. Thus, debates about citizenship 
are based less on economic reasons, such as labor market or welfare 
system, but are rather “about what it means to belong to a nation-state.”26 
Consequently, the concept of citizenship is always linked to questions of 
national identity and belonging. Politics of citizenship can therefore be 
viewed as “politics of identity”.27 But Brubaker even goes a step further 
by claiming that the likelihood of integration depends on the historical 
traditions and legal principles of the respective state. Although both 
countries, France and Germany, aim at integrating new citizens into 
their state on the basis of national self-understanding, the way they do it 
differs enormously.28 Since France is based on more assimilationist and 
state-centered ideas, the chances of inclusion and thus integration, for 
new citizens are significantly higher. States described as ethnocultural 
nations on the other hand, are more restrictive and exclusive when it 
comes to integration, according to Brubaker.29 

On the contrary, Luhmann views citizenship under the rather 
neutral perspective of diverse inclusion/exclusion mechanism, than of 
a mechanism to integrate people into an all-encompassing, symbolic 
community. Luhmann defines “inclusion” as followed: “Inclusion 
occurs whenever a social system recognizes the particular relevance 
of organic and psychic systems in its environment and when it makes 
them participate; exclusion occurs whenever a social system can afford 
indifference, relentlessness or repudiation vis-à-vis persons.“ 30

26 R. Brubaker, Citizenship and Nationhood in France and Germany,1992,p. 183.
27 Ibidem.
28 Ibidem.
29 Ibidem,p.184.
30 N. Luhmann, Die Religion der Gesellschaft, 2000,p. 233, quoted in: A. Braeckmann, Niklas 

Luhmann’s system theoretical redescription of the inclusion/exclusion debate, in: Philosophy Social 
Criticism, 32, 2006,p. 67.
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In other words, inclusion occurs when individuals are being 
addressed, i.e. there are roles for human actors. Unlike in pre-modern 
times, where individuals belonged to only one unit (e.g. household, 
class), now they can theoretically participate in all subsystems. They can 
participate through the role as a student in the subsystem of education, as 
a consumer in the economic subsystem, as a researcher in the subsystem 
of science. Although everyone has access to all subsystems, one is only 
partially included. Hence, no one ever belongs to one subsystem fully. 
From a system theoretical perspective, citizenship must imply both 
mechanisms of exclusion/inclusion. It includes people into the political 
subsystem, but at the same time, due to segmentation into states, 
people can only be assigned to one specific state. Being in the sphere of 
their respective state, they are automatically excluded from the others. 
Allocation to a specific segment (state) and inclusion into the political 
subsystem does not yet, however, refer to integration. Individuals neither 
are integrated into some sort of “national community” as proposed by 
Brubaker, nor does the formal allocation to state integrate a person fully. 
Having a certain nationality, does not guarantee a job and a certain 
education standard does not automatically lead to the acquirement 
of nationality. Therefore, in order to reflect on the integration aspects 
in system theory, one needs to extend Luhmann’s theory slightly. 
The concept of citizenship must be looked upon from the point of a 
formal legal status (nationality/Staatsangehörigkeit) and the citizenship 
rights (citizenship/Staatsbürgerschaft) resulting from it. 31 Citizenship 
(rights) therefore can be seen as an instrument to increase, within a 
specific state segment, an individual’s chance to participate, i.e. to be 
included in various subsystems. “Integration” from a system perspective 
means likewise, limiting a subsystems freedom to decide which person 
is considered to be relevant.32 For example, by receiving free school 
education provided by the state, individuals are being included in 
the subsystems of education. Likewise, unemployment benefits may 
counteract the effects of exclusion from the subsystem economy.

31 K. Holz, Citizenship. Mitgliedschaft in der Gesellschaft oder differenztheoretisches Konzept?, 
in: ibidem (ed.), Staatsbürgerschaft, soziale Differenzierung und politische Inklusion, 2000,p.195.

32 Ibidem, p. 202.
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III. Conclusions: Scope and Limitations of the Approaches 
Presented

We can see, that the very last point stated may indicate a weakness in 
Luhmann’s theory. Reducing citizenship to its mere function of including 
individuals into the political subsystem may not fully do justice to the 
complexity of the topic. Instead, the corresponding citizenship rights, 
which influence the level people can participate in the cultural, economic 
and political spheres have to be taken into account too. By doing so, a 
system theoretical approach can analyze the various inclusion/exclusion 
positions an individual holds. Moreover, it relativizes the assumption of 
citizenship as a perfect instrument to full integration. Rather it stresses 
the fact, that citizens with their respective nationality too do not hold 
an absolute social status. On the other hand, non-citizens who live 
in a state may enjoy citizenship rights, such as the right to engage in 
work just the same. Therefore, Luhmann’s strict analytical distinction 
between a different form of inclusion and his attempt to avoid a more 
normative definition of the term “integration” may be a good starting 
basis for approaching the topic. One might argue that he does not deny 
a connection between the spheres of law, politics and cultural ideas, but 
may prevent putting terms in the wrong context.

In contrast, it might be objected that a confusion of terms and 
concept can be found in Brubakers studies. His conflation of legal 
institutions, namely the jus sanguinis and jus soli principle and cultural 
ideas of national identity has been the subject of criticism by various 
scholars.33 Furthermore, it at all has been questioned whether the 
implementation of jus sanguinis and jus soli can be judged by categories 
like ethnic/civic, thus indicating more inclusive than the other.

Brubaker’s theory suggests that social and cultural ideas about 
national belonging directly shape legal texts. There is no doubt that 
institutionalized norms in the form of legal text carry meaning and 
thus act as indicator for common social ideas. However, in the long run 
legal regulations and social discourses prove to not always remain in 
parallel. So Joppke argues: “Rather than reflecting particular visions 
of ‘‘nationhood’’, jus soli and jus sanguinis are flexible legal-technical 

33 K. Holz, Die soziale Position der Staatsbürger, in: ibidem (ed.), Staatsbürgerschaft, soziale 
Differenzierung und politische Inklusion, 2000,p.16.
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mechanisms that allow multiple  interpretations and combinations, and 
states (or rather the dominant political forces in them) have generally 
not hesitated to modify these rules if they saw a concrete need or interest 
for it.34

For instance, he proves that new elements of nationality laws 
have been partly copied from other states. In this way Prussia adopted 
the French principle in the 19th century. Consequently, they can hardly 
express a certain concept of nation.35

Similarly, the implementation of a law, implying the automatic loss 
of nationality after residing ten years abroad, took place at a time where 
ethnic debates were highly present in Germany.36 National discourses 
did not always coincide with legal institutions. Rather than considering 
the legal principles of jus sanguinis and jus soli as proof of certain 
views of nationhood and subsequently the judgments of their inclusive 
character, it has been suggested to analyze naturalization rules instead. 
In these rules you can clearly investigate if the laws contain elements, 
which can be considered as “ethnic” from a sociological view.37

Generally, his theory implies a very static and determined model 
of nation state based societies, which are less flexible in terms of reacting 
to new developments. His attempt to explain the different evolving 
conceptualizations of citizenship over a long period of time, does not 
totally clarify by whom exactly and how the views of nationhood are 
constructed. It is questionable, if the national self-understanding is as 
homogenous as it is presented. Instead of trying to cover such a long 
period of time, it might be more useful to analyze selected present 
political debates on immigration policies and identity, focusing in detail 
on the different actors involved.

Finally, his rather static model has been challenged by recent 
changes. As indicated in his study, reaction to new developments such 
as higher rates of immigration, is limited by the quite constant and 
unalterable views of nationhood. However, over time, the empirical 

34 C. Joppke, Citizenship between De- and Re-Ethnicization, in: European Journal of Sociology, 
44,2003 ,p. 435.

35 Ibidem, p. 433.
36 M. Bös, Die rechtliche Konstruktion von Zugehörigkeit, in: K. Holz (ed.), Staatsbürgerschaft, 

soziale Differenzierung und politische Inklusion, 2000,p. 113.
37 Ibidem.
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reality has proven some parts of his study to be no longer in keeping with 
the times. Thus, we can observe a gradual convergence among nationality 
laws today. For example, in Germany in 2000, jus soli components were 
added to the citizenship regime. This marked a fundamental shift, 
since it allowed children of parents, who hold a residence permit to 
automatically gain citizenship. On the other hand, countries formerly 
known for its “liberal” jus soli law have modified their procedures of 
granting citizenship.  Among these, as well, is France, which restricted 
its jus soli principle in 1993.38

As I have shown, some of the propositions that were offered in 
the two theories are not entirely satisfactory or may even be outdated. 
Nevertheless, they demonstrate how diverse the broad field of citizenship 
studies can be. Besides, they may serve as a pattern for the latest studies, 
which critically asses them in order to elaborate on new phenomena 
such as post-national identities, globalization and minority rights.

38 C. Joppke, Citizenship between De- and Re-Ethnicization, in: European Journal of Sociology, 
44, 2003 ,p.  446.
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The Implementation of CEDAW Related to Women’s 
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Introductory Remarks
Indonesia as one of the states law has an important role in upholding 
human rights. Many provisions of national law regulate and protect 
human rights, one of them is about women’s rights. The imbalance in 
the fulfillment of women’s rights became one of the main factors in 
the practices of discrimination against women. One of the provisions 
of international law relating to the fulfillment of women’s rights is the 
Convention on the Elimination of All Forms of Discrimination Against 
Women (CEDAW). The existence of CEDAW is the turning point and 
the rise of women’s struggle against discrimination practices. One 
kind of women’s discrimination is about the certain number which 
has to be achieved by women who want to participate in the House of 
Representatives or Parliament, which is known as quota system. Quota is 
a controversial measure. In most countries, the political representation 
of women is still very low, so that they take quota system as a way out 
to increase the number of women legislators. For example, in Indonesia 
and also in Germany, which are the State parties to CEDAW, the quota 
for women legislators in their Parliament or House of Representative 
(HoR) is only 30 percent.
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I. Background – Women’s Rights as Part of Human Rights
Men and women are different, both physically and mentally.1 

However, the rights to express their idea as well as their capability 
should not be distinguished. These include their rights to vote as well 
as the rights to participate in political activities and any other civil and 
political rights. This paper focuses on women’s rights in politics, which 
specifically looks at women’s limited quotas in House of Representatives 
(HoR). While traditionally women were placed on second position after 
men, the role of women have increased in many aspects lately, especially 
in political activities. Women’s rights have been recognised within at 
least two international conventions, namely International Covenant on 
Civil and Political Rights (ICCPR) 19662 and The Convention on The 
Political Rights of Women 19543. Article 3 of ICCPR stated:

“The States Parties to the present Covenant undertake to ensure 
the equal right of men and women to the enjoyment of all civil 
and political rights set forth in the present Covenant.”
Furthermore, Article 25 of the same convention envisaged:
“Every citizen shall have the right and the opportunity, without 
any of the distinctions mentioned in article 2 and without 
unreasonable restrictions: 
a. To take part in the conduct of public affairs, directly or through 

freely chosen representatives; 
b. To vote and to be elected at genuine periodic elections which 

shall be by universal and equal suffrage and shall be held by 
secret ballot, guaranteeing the free expression of the will of the 
electors; 

c. To have access, on general terms of equality, to public service 
in his country.”

In addition, the Convention on the Political Rights of Women on 
1954, clearly states in Article 1 as follows:

1 http://www.steadyhealth.com/articles/Difference_between_male_and_female_
structures__mental_and_physical__a613.html is accessed on 18th Nov, 2012.

2 International Covenant on Civil and Political Rights, adopted and opened for signature, 
ratification and accession by General Assembly resolution 2200A (XXI) of 16 December 1966, entry into 
force 23 March 1976, in accordance with Article 49. Indonesia ratified it on 2005 by establishing Act 
Number 11 Year 2005.

3 Convention on the Political Rights of Women, 193 U.N.T.S. 135, entered into force July 7, 1954. 
Indonesia ratified it on 1958 by establishing Act Number 68 on 1958.
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“Women shall be entitled to vote in all elections on equal terms 
with men, without any discrimination.”
Article 2 of the same convention further stated that:
“Women shall be eligible for election to all publicly elected bodies, 
established by national law, on equal terms with men, without 
any discrimination.”
From both conventions, it is submitted that women and men 

enjoy equal civil and political rights without any discrimination. The 
prohibition on woman discrimination was further envisaged in the 
Convention on the Elimination of Discrimination of All Forms Against 
Women (CEDAW) 19794. CEDAW is a form of the most comprehensive 
international agreement on women in efforts to eliminate all forms of 
discrimination against women.5

CEDAW becomes one of the legal instrument that prohibits 
practices of discrimination against women. Practices of discrimination 
against women become severe and widely spread, not only in the 
economic activities, but also in political activities. This includes 
women’s quota system, that is certain number which has to be achieved 
by women who want to participate in the HoR or Parliament. In most 
countries, the number of women’s representation in HoR or Parliament 
is still very low. For instance, in Nigeria there is only 9,7 percent of 
women representatives and even in Panama the number of women’s 
representation reaches only 8,5 percent.6

This article focuses on women’s quota in Indonesia’s HoR and 
also looks at that in Germany, as comparison. The similarity between 
Indonesia and Germany regarding women’s quota in HoR is that 
both countries have the same 30 percent on women’s quota in HoR or 
Parliament.

4 Convention on the Elimination of All Forms of Discrimination Against Women. On 18 
December 1979, CEDAW was adopted by the United Nations General Assembly. It entered into force as 
an international treaty on 3 September 1981 after the twentieth country had ratified it. Indonesia ratified 
it on 1984 by establishing Act Number 7 on 1984.

5 CEDAW Working Group Initiative (CWGI), Press Release: “Memantau Upaya Penghapusan 
Diskriminasi Terhadap Perempuan di Indonesia” [Efforts to monitor the Elimination of Discrimination 
against Women in Indonesia] , 2007.

6 Inter Parliamentary Union, Women in Parliament 2009: The Year in Perspective. 2009.
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According to CEDAW, women are entitled to equal rights in terms 
of being selected and selecting in all kinds of  activities.7 Women are 
entitled to give their voice and be the representatives in political field. 
In CEDAW itself, there are tasks and obligations of the State party to 
participate in avoiding the occurrence of discrimination against women 
in various forms.8

With regard to women’s quota in the HoR, Indonesia adopts the 
quota system.9 The core idea behind quota systems is to recruit women 
into political positions and to ensure that women are not only a few 
tokens in political life. This means that women’s quota is used to ensure 
women who are not only used as a tool to obtain power. Once a country 
chooses the appropriate gender quota for its needs during an electoral 
reform process, there are two essential factors that must also take into 
account in order to ensure the successful implementation of the quota. 
First, an electoral law must be carefully formulated to avoid loopholes 
between the parties that only want to take advantage. For example, in 
Indonesia, there is no strict sanction for the political parties that do 
not meet the minimum requirement at least 30 percent of women’s 
member. So, it is still possible for a political party to be registered as 
the participant in general election, even though they have no woman 
member. Next, there must be a strong enforcement mechanism in place 
to ensure full compliance.10

One of the biggest barriers that impede the effectiveness of legal 
candidate quotas is the failure to include placement mandates in the 
law.11 A placement mandate stipulates that female candidates must 
be placed in winnable constituencies or winnable positions on party 
ballots.12 It is essential that a quota incorporate a requirement that 
women be placed in winnable seats; otherwise, even having a 50 percent 
quota may be translated into only a few seats for women.13 For instance, 
in the list of Proportional Representation (PR) systems14, parties may 

7 Article 7 on CEDAW.
8 http://www.iwraw-ap.org/protocol/obligations.htm is accessed on 18th Nov, 2012.
9 http://www.quotaproject.org/aboutQuotas.cfm is accessed on 18th Nov, 2012.
10 Somani, Anisa, How to Increase the Effectiveness of Gender Quotas, 2012.
11 Jones, Mark P. “Gender Quotas, Electoral Laws and the Election of Women.” Comparative Public 

Studies. 2008.
12 Schwindt-Bayer, Leslie A, Making Quotas Work: The Effect of Gender Quota Laws on The 

Election of Women, Legislative Studies Quarterly, XXXIV, University of Missouri,1st February 2009.
13 Jones, Mark P. supranote. 11.
14 Proportional representation is a voting system whereby successful parties gain seats in a 
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place all female candidates at the bottom of the list, where women 
would not be elected unless one party dominates in the elections. In 
Indonesia, a 30 percent minimum quota for women candidates was 
introduced for the 2004 general election, but the law did not specify 
any placement mandates.15 As a result, predominantly male party elites 
were placed in winnable positions and women candidates were placed 
in lower positions16, consequently, women were only elected to 18,2 
percent of the seats in the National Parliament on 2009.17 On the other 
hand, unlike Indonesia, while Germany adopted the same percentage 
for women’s quota in HoR, the result of the last election showed the 
fulfillment of the specified quota. In fact, it was above 30 percent, that 
is 32,2.18

II.  Legal Problems
Since the quota system in which both women’s quota and gender are 
based on quota has been used in many countries, there are concerns from 
some experts that the implementation of quota system will only bring 
more issues about the women. Some see quotas as a violation against the 
liberal principle of merit. Many different types of quota system are in 
use and that various types are preferred in different regions in the world. 
Variations are also found according to level of democracy and electoral 
system. Quota systems that do not match the electoral system in place 
tend to be only symbolic.19

This article will discuss the extent of Indonesia’s implementation 
of CEDAW into national regulations related to women’s quota in the 
HoR. To support its argument, this article will compare the situation 
between Indonesia and Germany related with the implementation of 
the provisions of international women’s rights especially the women’s 
quota in Parliament.

country’s legislature (Congress, Parliament, Bundestag, Knesset, Diet, Chamber of Deputies, etcetera) 
in direct proportion to the number of votes they accrue at an election. [http://www.proportional-
representation.org/ is accessed on 18th Nov, 2012]

15 Usu, Novi Rusnarty, Affirmative Action in Indonesia: The Gender Quota System in the 2004 and 
2009 Elections, 1st March, 2010.

16 Jones, Mark P, supranote. 11.
17 Inter Parliamentary Union, supranote.3.
18 http://www.goethe.de/ges/mol/dos/gen/ger/en4206290.htm is accessed on 18th Nov, 2012.
19 Dahlerup, Drude, Electoral Gender Quotas: Between Equality of Oppurtunity and Equality of 

Result, London, Representation Vol.43, No.2/2007, p.73.
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III. Analysis
1.  Indonesia’s implementation of CEDAW
The U.N.’s Commission on the Status of Women (CSW) had previously 
worked on the political rights of women and the minimum marital age. 
Although the U.N. charter adopted in 1945 addresses human rights to all 
people, there was an argument that the various U.N. agreements about 
sex and gender equality were a one by one approach that failed to address 
discrimination against women overall. This means that in 1945 there 
was no U.N. Charter that spesifically prohibited discrimination against 
women. So, during the 1960’s, there was increased awareness about 
many ways women around the world were subjected to discrimination. 
In 1963, the U.N. asked the CSW to prepare a declaration that would 
gather all of the international standards regarding equal rights between 
men and women in one document. The CSW produced a Declaration 
on the Elimination of Discrimination against Women, adopted in 1967, 
but this Declaration was only a statement of political intent rather 
than a binding treaty. Five years later, in 1972, the General Assembly 
asked the CSW to consider working on a binding treaty. This led to 
a 1970’s working group and eventually the 1979 Convention on the 
Elimination of All Forms of Discrimination (CEDAW). CEDAW was 
the key international agreement on women’s human rights.20 It entered 
into force as an international treaty on 3rd September 1981 after twenty 
country had ratified it. By the tenth anniversary of the Convention 
in 1989, almost one hundred nations have agreed to be bound by its 
provisions.21

CEDAW notes the importance of gender roles and requires States 
to undertake various measures to end discrimination against women, 
including:

•	 By any person, organization or enterprise;
•	 To incorporate the principle of equality of men and women in 

their legal system, abolish all discriminatory laws and adopt 
appropriate ones prohibiting discrimination against women;

20 Napikoski, Linda, A Brief History of CEDAW. [http://womenshistory.about.com/od/laws/a/
cedaw.htm is accessed on 18th Nov, 2012]

21 http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm is accessed on 18th 
Nov, 2012.
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•	 To establish tribunals and other public institutions to ensure the 
effective protection of women against discrimination; and

•	 To modify social and cultural patterns of conduct of men and 
women, with a view to eliminate prejudices and customary and 
all other practices which are based on the idea of the inferiority 
or the superiority of either of the sexes.22

The prohibition of women’s discrimination is stated clearly in 
Article 1 of CEDAW as follows:

“Discrimination against women is any distinction, exclusion 
or restriction made on the basis of sex which has the effect or 
purpose of impairing or nullifying the recognition, enjoyment or 
exercise by women, irrespective of their marital status, on a basis 
of equality of men and women, of human rights and fundamental 
freedoms in the political, economic, social, cultural, civil or any 
other field.”
Furthermore, Articles 7 and 8 of CEDAW explicitly cover the 

rights of women to non-discrimination in any public and political 
spheres, as well as their rights to equality with men with regard to the 
following: the rights to vote; the rights to be eligible for election to all 
publicly elected bodies; the rights to participate in the formulation of 
government policy and its implementation; the rights to hold public 
office and to perform all public functions at all levels of government; the 
rights to participate in non-governmental organizations (NGO’s) and 
associations concerning with the public and political life of the country; 
and the rights to represent the national government at the international 
level and to participate in the work of international organizations.23

Indonesia signed CEDAW on 29th July 1980 and ratified it on 
13th Sept 1984 by enacting Act Number 7 on 1984 concerning the 
Ratification of International Convention on the Elimination of All 
Forms of Discrimination against Women.24

22 http://peacewomen.org/peacewomen_and_the_un/peacewomen-un-monitoring/
committee-on-the-elimination-of-discrimination-against-women/about-cedaw is accessed on 18th Nov, 
2012.

23 Schöpp-Schilling , Hanna Beate,“The Role of the Convention on the Elimination of All Forms of 
Discrimination Against Women and its Monitoring Procedures for Achieving Gender Equality in Political 
Representation” , a paper presented at the International Institute for Democracy and Electoral Assistance 
(IDEA)/CEE Network for Gender Issues Conference The Implementation of Quotas: European 
Experiences  Budapest, Hungary, 22–23 October 2004, p.2.

24 http://treat ies.un.org/Pages/ViewDetai ls .aspx?src=TRE AT Y&mtdsg_no=IV-
8&chapter=4&lang=en is accessed on 18th Nov, 2012.



56  |  Tri Inaya Zahra

Act of The Republic of Indonesia Number 8/2012 on General 
Election of The Members of The House of Representatives, People’s 
Representative Council, and Regional House of Representatives is one 
of the regulations in national law implementing CEDAW related to 
women’s quota in HoR. The regulation on the restriction on women’s 
participation in political activities can be found in Article 8 paragraph 
2 (e), which states: 

“(2) Political Parties that do not meet the threshold of vote 
acquisition in the previous Election, newly established political 
parties may become Election Contestants after having the 
following requirements:
e. accommodating at least 30% (thirty percent) women’s 
representation in the management of the central chapter of the 
political party;”
In addition to that, Article 56 says:
“1. The names of candidates on the list of nominees as referred 

to in Article 54 shall be listed based on the order of the given 
number.

2. On the list of nominees as referred to in paragraph (1), out 
of 3 (three) stated nominees should be at least 1 (one) female 
nominee.

3. The list of nominees as referred to in paragraph (1) shall be 
completed with the latest photographs of the nominees.”

So both articles show that Act 8/2012 limits women’s participation. 
While the composition of women in Indonesia’s HoR in 2009 reached 
its highest number namely 18,2 percent. Subkhan saw no significant 
changes to gender equality and women empowerment in Indonesia.25

In addition to this, referring to Article 1 and 2 of UDHR, it is 
argued that the existence of women’s quota has violated the principle 
of democracy. Democracy is government in which power and civic 
responsibility are exercised by all citizens, directly or through their 
freely elected representatives. One of the basic principles of democracy 
is equality. Democratic societies emphasize the principle that all people 
are equal. Equality means that all individuals are valued equally, have 
equal opportunities, and may not be discriminated against because of 
their race, religion, ethnic group, gender or sexual orientation. In a 

25 Subkhan, Mukhamad, Indonesian Women Still Reluctant to Enter Politics, Indonesia 2009, p.1
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democracy, individuals and groups still maintain their rights to have 
different cultures, personalities, languages and beliefs.26

While quota restriction and limitation should not be applied 
in political participation, the existence of women’s quota envisaged 
in Indonesian Act 8/2012 might breach the principle of democracy. If 
there is women’s quota, it should be 50-50 percent, so it will show the 
equality between men and women. A fifty-fifty quota is basically gender 
neutral, and also sets a maximum number for women’s representation.

2.  The difference between gender neutral system and women based 
quota system

Most quotas aim at increasing women’s representation, because the 
problem addressed is usually the under-representation of women - this 
is particularly relevant since women usually constitute 50 percent of the 
population in any given country. A minimum requirement for women 
implies a maximum set for the representation of men. Since women are 
the underrepresented group in political institutions everywhere, most 
regulations aim at securing a minimum of seats for women. Some quota 
systems are, however, constructed as gender-neutral, which means that 
they aim to correct the under-representation of both women and men 
or at any rate set up a maximum for both sexes.27 As long as women’s 
representation remains low, the gender-neutral framing does not have 
any consequences.28

Quotas can be designed as gender-specific or gender-neutral. 
Quotas for women require a minimum number or percentage of women. 
Gender-neutral quota provisions set a minimum and maximum for both 
sexes, typically not more than 60 percent and not less than 40 percent of 
positions for either sex. In the case of gender-neutral quota provisions, 
the quota sets a maximum for both sexes.29

Quotas for women entail that women must constitute a certain 
number or percentage of the members of a body, whether it is a candidate 

26 www.aep-bg.org is accessed on 8th Nov, 2012
27 http://www.quotaproject.org/aboutQuotas.cfm, supranote. 9.
28 Dahlerup, Drude & Freidenvall, Lenita,, Quotas as a “Fast Track” to Equal Political Representation 

for Women: Why Scandinavia is no longer the model, Paper presented at the IPSA World Congress, 
Durban, South Africa, June 29 to July 4, 2003 and in the present updated version at the APSA Annual 
Meeting in Philadelphia, August 28 to 31, 2003, p.12.

29 European Parliament, Directorate-General for Internal Policies: Electoral Gender Quota 
Systems and Their Implementation in Europe, 2011, p.23.
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list, a parliamentary assembly, a committee, or a government. The quota 
system places the burden of recruitment not on the individual woman, 
but on those who control the recruitment process.30

Women based quota system is a system that use women as the 
benchmark, which must have at least 30 percent women in Parliament. 
Most countries in which women occupy at least 30 percent of 
parliamentary seats use a Proportional Representation system.31

This article will focus on explaining about the women based quota 
system, because in many countries this term is often used. However, 
quotas have not met equal rates of success: some policies have produced 
dramatic increases, while others have led to stagnation and even have 
decreased in the numbers of women elected.32

Both Indonesia and Germany used women’s quota system. 
Quotas to increase the representation of women can be either legislated 
or voluntary. Indonesia uses the legal candidate quotas, so it is legally 
mandated by law and in a political party one-third candidate on its 
list must be a woman.33 While in Germany, the women’s quota type 
used is voluntary political party quotas. Voluntary party quotas can be 
either quotas for internal party posts or quotas for different stages of 
the candidate selection process in the political party.34 Legal quotas are 
mandated in a country’s constitution or by law, usually in the electoral 
law. All political parties must obey the legal quotas, and may be subject 
to sanctions in case of non-compliance.35

3.  Comparison between Indonesia and Germany - The use of women’s 
quota system

Quotas in politics may be defined as an affirmative measure that 
establishes a fixed percentage or number for the nomination or 
representation of a specific group —in this case women— most often in 

30 http://www.quotaproject.org/aboutQuotas.cfm , Supranote. 9.
31 Cool, Julie, Women in Parliament, Publication No. 05-62E, Social Affairs Division Parliamentary 

Information and Research Service, 14 Juli 2010.
32 Krook, Mona Lena, Gender Quotas and Women Political Empowerment, 18th June 2010. 

[http://www.e-ir.info/2010/06/18/gender-quotas-and-women%E2%80%99s-political-empowerment/ 
is accessed on 16th Dec 2012]

33 Anonymous, Kuota Perempuan Dinomorsatukan [Women’s Quota is Prioritized], 3rd Dec 2012 
[http://d-onenews.com/blog/suara-perempuan-dinomorsatukan/ is accessed on 23rd Dec, 2012]

34 http://aceproject.org/ace-en/topics/pc/pcb/pcb02/pcb02b is accessed on 23rd Dec, 2012.
35 Cool, Julie, supranote. 31.
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the form of a minimum percentage, which may be 20, 30 or 40. Quotas 
are generally used to increase the participation of underrepresented 
groups in decision-making positions, for example, in parliaments, 
governments and local councils.36

There are three types of women’s quota most commonly used 
in political structures today. These types include reserved seats, legal 
candidate quotas, and political party quotas. The first two, reserved seats 
and legal candidate quotas, are constitutionally or legislatively driven, 
meaning that they are implemented by the country’s government. 
Reserved seats are just what the word suggests, a setting aside of a 
number of seats within government for women; whereas, legal candidate 
quotas make it a requirement of all parties to ensure a certain number 
of female candidates are placed on electoral lists. Thirdly, Political party 
quotas are voluntarily adopted by political parties.37

As stated before that this article will compare women’s quota 
system in Indonesia and Germany. The following table shows the 
differences between Indonesia and Germany in terms of the women’s 
quota system.

INDONESIA GERMANY
Firstly introduced 1999 1983
Gender Quota System Legal Candidate Quotas Political Party Quotas

General Electoral 
(GE) System

Proportional 
Representation System (PR)

Mixed Member 
Proportional System
(MMP)

Result (GE in 2009) 18,2 percent of women 32,9 percent of women

Source: taken from many sources.
In Indonesia, the 2009 general election adopted an open PR 

system, in which voters had three options —they could select either 
a party, a candidate, or both the party and a preferred candidate on 
their ballot paper—. Furthermore, elected candidates were required to 
achieve the significant lower target of at least 30 percent of the voters. 
Being in a winnable position on the candidate list was initially important 
because if no candidate on a party’s list achieved 30 percent of voters, the 
candidate at the top of the list would be elected. However, this provision 
was annulled by the Constitutional Court, which ruled that a successful 

36 European Parliament,  supranote. 29,  p. 21.
37 Lambert, Cristina Perry, Gender Quotas in Electoral Systems: Explaining Voluntary versus Legal 

Quotas Worldwide, 2011, p. 9.
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candidate was the one who gained the majority of votes. Thus, since 
2009, position on the candidate list has been less important, although 
Siregar (2008) argues that the court’s decision hinders affirmative action, 
because an open-list PR system disadvantages women in a patriarchal 
society such as in Indonesia where it is still widely believed that politics 
is not a proper field for women.38

In countries that combine a plurality or majority electoral system 
with proportional representation lists, party quotas have usually been 
only applied to the list-based elections, as in the case of Germany.39 
Voluntary party quotas, for example, is used in Germany, where some 
of the political parties have adopted different regulations to ensure that 
a certain number of female candidates are placed on the party lists.40 
Pionereed by The Greens, which started in 1983, has required at least 50 
percent of electoral list places go to women. In the last election, there is 
32,9 percent women seat in Parliament.41

Gender quotas are most widespread in electoral systems based on 
proportional representation (Matland 2006). Some countries, however, 
have tried to solve the unsolvable equation of combining quotas and 
single district systems, but mostly in the form of reserved seats.42

Electoral gender quotas imply that women must hold a certain 
minimum number or percentage of the candidate lists. Today, most 
quota systems aim at ensuring that women constitute at least a “critical 
minority” of 20-30 percent.43 

IV. Conclusion
The implementation of CEDAW related to women’s quota in Indonesian 
parliament is a kind of discrimination. A certain number has to be 
achieved by women in general elections. While women’s quota seem 
to be one way to eliminate discrimination, however, in fact, it is 

38 Usu, Novi Rusnarty, supranote. 15,  p.10.
39 European Parliament, supranote. 29, p. 17.
40 European Parliament, supranote. 29, p.16
41 Davidson-Schmich, Louise K., Gender Quotas and Political Ambition: Evidence from Germany, 

2008, p.6.
42 Dahlerup, Drude, What are The Effects of Electoral Gender Quotas: From Studies of Quota 

Discourses to Research on Quota Effects, Paper for the International Political Science Association’s 
World Congress in Fukuoka, July 2006. Research Committee 19. Session: “Gender Quotas and Electoral 
Democracy”, p. 8.

43 Dahlerup, Drude & Freidenvall, Lenita, supranote. 28
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argued that women’s quota is a form of discrimination. Comparing to 
Germany, while both states are parties to CEDAW adopting women’s 
quota, however, both states adopt different electoral system and 
different gender quota’s type as well. Germany and Indonesia had the 
same percentage of women in Parliament, but Indonesian women only 
occupy as many as 18,2 percent. On the other hand, Germany reaches 
more than the targeted percentage. It reaches as many as 32,9 percent. 
The reason underpinned the failure of implementing the women’s quota 
system is simply because the women’s quota is a controversial measure. 
Some argue that gender quota is a positive discrimination because it can 
increase the women’s participation. However, the fact shows that gender 
quota violates the principles of liberal democracy44 and are against the 
principle of equal opportunity for all.45

Quota system is seen as an easy way to increase the number 
of women legislators. But, on the other hand, the existence of quotas 
has become a kind of discrimination for women, because they are 
basically just be a symbol, they are selected only on the basis of 
gender, not by their ability. If we want to increase the participation of 
women in politics, we should start from the family background. If the 
family has been supportive, especially the husbands, then women can 
automatically join a political party and be a legislator. In addition, the 
government especially in developing countries should promote and 
conduct educational equity, so that the women will understand their 
rights and their political rights as well. It all depends on the government, 
the extent to which a state’s government could provide the facilities and 
infrastructure for women who want to join in politics.

44 A liberal democracy is a form of representative democracy in which elected representatives 
who hold power are limited by a constitution that emphasizes protecting individual liberties, equality and 
the rights of minority groups. Among the many liberties that might be protected are freedom of speech 
and assembly, freedom of religion, the right to private property and privacy as well as equality before 
the law and due process under the rule of law. Such constitutional rights, also called liberal rights, are 
guaranteed through various controlled institutions and statutory laws. Additionally, the constitutions of 
most contemporary liberal democracies prohibits majoritarianism, which is rule by the will of majority, 
when it harms those in the minority. [http://www.wisegeek.com/what-is-a-liberal-democracy.htm is 
accessed on 8th Nov, 2012]

45 A standard of decision‐making, stipulating that all people be treated the same, except 
when distinctions can be explicitly justified. This standard has been used to define fairness in lending, 
housing, hiring, wage and salary levels, job promotion, voting rights, and other concerns. Artificial 
barriers, prejudices, and personal preferences should neither restrict nor enhance the opportunities for 
anyone. Affirmative action programs set goals and quotas for hiring, promotion, and suchlike, but equal 
opportunity focuses on breaking down the artificial barriers and stereotypes. [http://www.wisegeek.
com/what-is-a-liberal-democracy.htm is accessed on 8th Nov, 2012]
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Quotas are irrelevant. Women and men have equal status in 
society. Eventually, discrimination in any form is a kind of violation 
against human rights.
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Nickita Herzegovina Sumantri

The Right to Interfaith Marriage in Indonesia

Introductory Remarks
This paper is about the rights to interfaith marriage in Indonesia. It 
discusses the regulation of marriage that puts barrier to interfaith 
marriage as it is not regulated in the Indonesian Marriage Act

Furthermore, it explains how the provisions of the Indonesian 
Marriage Act are contrary to some laws concerning human rights. The 
Indonesian government imposes religious requirements to validize a 
marriage before the law. However, Indonesia is not a theocratic state 
where religious requirements are not needed in any regulation because 
the regulations in Indonesia should be based on Pancasila and state laws.

It will also explain about the latest legal effort of the government 
for the couples performing interfaith marriage, followed by some 
examples about the interfaith marriage which is legalized by the court 
decision as the latest legal effort of the government.

I. Background
All human beings have rights that are protected by law. Those rights are 
not given by someone. Those rights can not be bought or stolen from 
others. The rights owned by all the people in this world are the same 
whatever their gender, origin, social status, ethnicity or race, and also 
religion, because all human beings are the same in front of the law. As 
stated in the opening of the Universal Declaration of Human Rights 
(UDHR), all human beings are born with equal and inalienable rights 
and fundamental freedoms. All the rights of human beings are called 
human rights.
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Universal Declaration of Human Rights (UDHR) Article 7, states 
that:

“All are equal before the law and are entitled without any 
discrimination to equal protection of the law. All are entitled to 
equal protection against any discrimination in violation of this 
Declaration and against any incitement to such discrimination.”
From legal standpoint, human rights can be defined as the sum 

of individual and collective rights recognized by sovereign States and 
enshrined in their constitutions and in international law.1 Meanwhile, in 
Indonesia, According to Article 1 paragraph 1 of Act Number 39/ 1999 
Concerning Human Rights (Indonesian Human Rights Act), human 
rights mean a set of rights bestowed by God Almighty in the essence 
and being of humans as creations of God which must be respected, held 
in the highest esteem and protected by the state, law, Government, and 
all people in order to protect human dignity and worth.

It means that everyone is the same before the law and everyone 
have rights to be protected by law without discrimination. 

The understanding of human rights says that human beings, 
because they are human, shall be treated in specific ways. Then all the 
differences between human (man and woman), in race, status, wealth, 
views and beliefs, moral quality, health, birth, and others, can not be 
used as a basic difference in terms of human rights. Human rights are 
universal. Human rights apply to everyone, regardless of any differences. 
It is as stated in Article 2 of UDHR that everyone is entitled to all the 
rights and freedoms set forth in this Declaration, without distinction of 
any kind, such as race, colour, sex, language, religion, political or other 
opinion, national or social origin, property, birth or other status.

The human rights include the right to live, to have education, to 
have a nationality, to take part in the government’s activity, to have a 
proper job, and many others. Those rights are also civil rights. And also 
right to marry and to found a family. A civil right that owned by every 
man and woman who have been considered as capable under the law.

In Indonesia, marriage is regulated in Act Number 1/ 1974 
Concerning Marriage (Indonesian Marriage Act). According to Article 

1 Nowak, Manfred, Human Rights: A Handbook For Parliamentarians, Inter-Parliamentary Union 
And Office Of The United Nations High Commissioner For Human Rights, 2005, p. 1.
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1 of Indonesian Marriage Act, marriage is a physical and spiritual bond 
between a man with a woman as husband and wife with the intention 
to form a happy and everlasting family (household) based on the Belief 
in God Almighty.

To perform a marriage, a man and a woman must fulfill the 
formal and material requirements that have been set forth in Indonesian 
Marriage Act. However, the legal requirement of marriage that set forth 
in Article 2 paragraph 1 of Indonesian Marriage Act, is contrary to 
human rights.

A legal or valid marriage, according to Article 2 paragraph 1 of 
Indonesian Marriage Act, is a marriage conducted according to the laws 
of each religion or belief. This Article becomes oppressive and unfair, for 
some Indonesians who have not hold modern religion, such as animism, 
Pemena in Karo, Kaharingan in Borneo, or other traditional beliefs that 
still spread out in rural Indonesia. Even, there is a discrimination toward 
a marriage conducted only by adat/ custom of the bride and the groom.2 
This Article is also discriminative and unfair to the bride and the groom 
holding different religions.

The provision in Article 2 paragraph 1 of Indonesian Marriage 
Act gives religious requirement to citizens who are about to get married. 
Every religions have its own regulation about marriage so it causes a 
misperception, that interfaith marriage is forbidden.

II. Legal Problems
The idea accepted by most Indonesians is that interfaith marriage is 
not allowed in Indonesia. Because, Article 2 paragraph 1 of Indonesian 
Marriage Act has been interpreted as a regulation which forbids 
interfaith marriage. However, many people still continue to perform 
interfaith marriage. It can be seen from the fact, that some people tend 
to get married abroad rather than to give up their marriage.

Prof. Wahyono Darmabrata, Professor of Civil Law at the 
University of Indonesia, in a seminar in Depok, said that there are four 
ways3 taken by the interfaith couple to perform their marriage. The first 

2 Prinst, Darwan, Sosialisasi dan Diseminasi Penegakan Hak Asasi Manusia (Socialization and 
Dissemination of Human Rights Enforcement), Bandung: PT. Citra Aditya Bakti, 2001, p. 20.

3 Kawin Beda Agama Menurut Hukum Indonesia (Interfaith Marriage according to Indonesian 
Law), Hukum Online, 4 March 2011, <http://www.hukumonline.com/klinik/detail/cl290/kawin-beda-
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way is asking for a court decision. Second is performing the marriage 
according to each religion. Third is temporary subjugation to one of the 
religious laws and the last is performing the marriage abroad.

Some scholars and legal professionals argue that Article 2 
paragraph 1 of Indonesian Marriage Act does not explicitly forbid 
marriage between persons of different religions.4 But there is no 
regulation, in Indonesian Marriage Act or in other laws, that regulates 
about interfaith marriage.

Human rights delimit state power and, at the same time, require 
states to take positive measures ensuring an environment that enables 
all people to enjoy their human rights.5 A state should protect the rights 
of the citizens and let them enjoy their rights without discrimination. 
But, the provision in Article 2 paragraph 1 of Indonesian Marriage Act 
and the absence of regulation about interfaith marriage make interfaith 
couple hard to get their rights. This becomes the main problem to 
discuss in this paper.

III. Analysis
Article 2 Paragraph 1 of Indonesian Marriage Act is contrary to and 
violating some acts and international treaties and also Indonesian 
Constitution regarding human rights. Why? Because the Article does not 
protect the right of Indonesian citizens to perform interfaith marriage.

The provision in Article 2 paragraph 1 of the Indonesian Marriage 
Act is contrary to Article 16 of UDHR, explaining that:

1. Men and women of full age, without any limitation due to race, 
nationality or religion, have the right to marry and to found a 
family. They are entitled to equal rights as to marriage, during 
marriage and at its dissolution.

2. Marriage shall be entered into only with the free and full consent 
of the intending spouses.

3. The family is the natural and fundamental group unit of society 
and is entitled to protection by society and the State.

agama-menurut-hukum-indonesia> accessed 1 September 2011.
4 Lukito, Ratno, The Enigma of Legal Pluralism in Indonesian Islam: The Case Of Interfaith Marriage, 

Journal of Islamic Law and Culture, NY: Routledge, 2008, Vol. 10, Number 2, pp. 176–187 – Attachment 
1.

5 Nowak, supra note 1, p. 1.
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In the provision, it has been very clearly stated that every man 
and woman who have been capable under the law has the right to marry 
and found a family regardless of any differences, including differences in 
religion. UDHR protects the rights to perform marriage and interfaith 
marriage. It does not mention any religious requirements to perform 
marriage. It lets everyone enjoy their rights to perform interfaith 
marriage, unlike the provision of Article 2 paragraph 1 of Indonesian 
Marriage Act. Therefore, Indonesia should refer to this provision, and 
give no religious requirements concerning marriage, since Indonesia is 
one of the members of the United Nation.

Article 2 paragraph 1 of Act Number 1/1974 Concerning 
Marriage also contrary to Article 23 of International Covenant on Civil 
and Political Rights (ICCPR). It is explained that:

1. The family is the natural and fundamental group unit of society 
and is entitled to protection by society and the State.

2. The right of men and women of marriageable age to marry and 
to found a family shall be recognized.

3. No marriage shall be entered into without the free and full 
consent of the intending spouses.

4. States Parties to the present Covenant shall take appropriate steps 
to ensure equality of rights and responsibilities of spouses as to 
marriage, during marriage and at its dissolution. In the case of 
dissolution, provision shall be made for the necessary protection 
of any children.

According to Article 23 of ICCPR, the right to marry and to found 
a family should be protected and recognized by the state. Since Indonesia 
has ratified this covenant, into Act Number 12/ 2005 concerning the 
Ratification of ICCPR, the government should guarantee the equality 
of rights of the people to perform marriage, and should not violate 
their rights, including not asking for religious requirements to perform 
marriage.

Beside those two international treaties, Article 2 paragraph 1 of 
Indonesian Marriage Act is also contrary to Article 4 of Act Number 39/ 
1999 Concerning Human Rights (Indonesian Human Rights Act). It is 
explains that:
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“The right to life, the right not to be tortured, the right of personal 
freedom, thought and conscience, freedom of religion, right of 
freedom from enslavement, right of recognition as a person and 
equality before the law, and the right not to be prosecuted on 
the basis of a retroactive law is the human rights that can not be 
reduced under any circumstances and by anyone.”
If we connect the provision above with the marriage according to 

the Marriage Act, marriage is the rights of personal freedom, thought 
and conscience, and freedom of religion, which means that marriage 
is a human right and civil right, that can not be reduced under any 
circumstances and by anyone, including religion differences.

Article 2 Paragraph 1 of Indonesian Marriage Act is also contrary 
to Indonesian Constitution 1945, especially to Article 28 I, stating that, 
human rights can not be reduced under any circumstances and each 
person is free from discriminatory treatment. So, the provision of Article 
2 paragraph 1 of Indonesian Marriage Act is violating the human rights.

The existence of human rights is solely because of human. 
According to Jack Donnelly, human rights are owned by human beings to 
maintain their dignity as human beings, where human rights are needed 
by human beings is not just to live, but also to have more dignified life. 
State, which is a duty bearer, must guard and uphold the human rights of 
their citizens and should keep their dignity. State should be responsible 
for the basic rights of its citizens because the citizens are human 
beings who are the rights holder. It is stated in paragraph 4 of Article 
28 I of the Indonesian Constitution 1945, that protection, promotion, 
enforcement and fulfillment of human rights is the responsibility of the 
state, especially the government.

State, as a duty bearer, has an obligation to respect. Meaning that 
the state is obliged to refrain from interfering. It entails the prohibition 
of certain acts by governments that may undermine the enjoyment of 
rights.6 States, as a duty bearer, also has an obligation to fulfil. Under the 
“obligation to fulfil”, states are required to take positive action to ensure 
that human rights can be exercised.7

6 Nowak, supra note 1, p. 11.
7 Nowak, supra note 1, p. 13.
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In this case, Indonesia has an obligation to respect the right 
to have interfaith marriage of its citizens. It means that the state, and 
also the government, have to let every interfaith marriage couple to 
perform their marriage by eliminating any difficulties in the process. 
The government also has to respect every citizen’s choices. Because, a 
legal marriage can only last on the free will of a bride and groom.8 State 
also have to provide any needs, including regulation, for people who 
wants to perform marriage, including interfaith marriage.

Indonesia is not a teochratic State. Although, Pancasila, as the 
most basic principle of Indonesia, has already stated that Indonesia 
is a State which believes in God but not a teochratic State. Since it is 
not a teochratic State, any regulation made and applied in Indonesia 
should not be based on religion and religious law, but should be based 
on Pancasila and state laws. So, Article 2 paragraph 1 of Indonesian 
Marriage Act which gives a religion requirements for marriage violates 
the rights of Indonesian citizens to interfaith marriage.

According to Jimly Asshiddiqie, religious affairs should not be 
confused or mixed up with the issue of statehood. However, the empirical 
reality in almost all modern states, does not prove that religious affairs 
can be separate from state’s matters entirely. Jimly Asshiddiqie said that 
the characteristics of state management that can not be separated from 
human nature and bound by acknowledged norms, among them, is the 
religious norms.9 Once again, since Indonesia is not a theocratic state, 
any law or regulation should be based on Pancasila, as the ideology of 
Indonesia, and state laws, not based on religion.

Nowadays, some interfaith couple choose to perform their 
marriage abroad. But it worths so much money and it can only be 
done by couple with high financial background. Another interfaith 
couple choose to perform their marriage according to both religions. 
Temporary subjugation to one of the religious law is also another option 
for interfaith couple to take. There is also another option, a legal way, to 
perform interfaith marriage namely asking for court decision.

8 Prinst, supra note 2, p. 20.
9 Asshiddiqie, Jimly, Konstitusi dan Konstitusionalisme Indonesia (Constitution and  Indonesia 

Constitutionalism), Jakarta: Sekretariat Jenderal Mahkamah Konstitusi Republik Indonesia, 2006, p. 95.
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Asking for civil court decision is the latest legal effort by 
the government to protect the rights to have interfaith marriage of 
Indonesians. Although the provision of Article 2 paragraph 1 of 
Marriage Act gives religious requirement for marriage and makes 
it difficult for different religions couple to perform marriage, the 
existence of Elucidation of Act Number 23/ 2006 Article 35 (a) 
concerning Demographic Administration (Indonesian Demographic 
Administration Act), becomes a big help for interfaith couple.

Article 35 of Indonesian Demographic Administration Act states 
that:

“The registration of marriage as referred in Article 34 shall also 
apply to:
a. marriage established by the court, and
b. marriage of foreigners which is performed   in Indonesia as the  

request of the foreigners who is concerned.”
The elucidation of the Article 35 (a) states that, the marriage 

established by the court is a marriage performed between people of 
different religions. In other words, interfaith marriage is allowed if the 
couple ask for civil court decision and civil court doesn’t use religion 
rules to approve it.

Furthermore, the final decision to allow or refuse the marriage 
is the authority of the judges. The judges, in order to allow interfaith 
marriage, are commonly using five regulations. They are using Indonesian 
Constitution Article 27 and 29, Demographic Administration Act 
Article 35, Act Number 12/ 2005 concerning the Ratification of ICCPR 
Article 23, Indonesian Human Rights Act, and Indonesian Marriage Act  
Article 21 paragraph 3 and 4.

There have been also several court decisions that allow interfaith 
marriage, such as Decision of the Surakarta Court Number 156/
Pdt.P/2010/PN.Ska., Decision of the Semarang Regency Court Number 
21/Pdt P/2001/PN., and Decision of the Semarang Regency Court in 
Ungaran Number 41/Pdt.P/2005/PN.Ung. Surakarta Court allowes the 
interfaith couple to perform the marriage and gives an order to Civil 
Registry officer to establish and register it. Semarang Regency Court 
also allows the interfaith marriage.
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The Decision of the Semarang Regency Court in Ungaran 
Number 41/Pdt.P/2005/PN.Ung, also allows interfaith marriage. The 
consideration of the decision is that Regulation of the Minister of Home 
Affairs Number 48/ 1999 concerning Registration Act did not regulate 
about the registration of interfaith marriage, but the circumstances in the 
society need that regulation. Therefore, to provide interfaith marriage 
regulation, the judges create the law in order to satisfy the justice of the 
people and also to consider the recommendations of the jurisprudence 
about interfaith marriage, which may generally grant registration of 
interfaith marriage.10

Actually, as stated in the introduction of this paper, Article 2 
paragraph 1 of Indonesian Marriage Act is not only a discrimination 
towards interfaith couple but also an unfairness for some of Indonesian 
who do not hold any of the six recognized religions in Indonesia, which 
are Islam, Protestant, Catholic, Hindu, Buddhist, and Confucius.11

Fortunately, there is Government Regulation Number 37/2007 
on the Implementation of Indonesian Demographic Administration 
Act. Article 1 number 19 recognized the existence of the ones who do 
not belong to the six recognized religions by calling them as Believers. 
The government regulation also regulates about the Believers’ marriage 
in Article 81, which states that:

1. Marriage of the Believers is performed in the presence of the 
Believers’ Leader.

2. Believers’ Leader as referred in Article (1) is appointed and 
confirmed by the Believers organization, to fill and sign the letter 
of marriage of the Believers.

3. Believers’ Leader as referred in Article (2) is listed at the 
ministry which the field of work, technically, foster the Believers 
organization.

Government Regulation Number 37/ 2007 on the Implementation 
of Indonesian Demographic Administration Act is a big help for the 

10 Alatas, Zakiyah, Pelaksanaan Perkawinan Beda Agama Setelah Berlakunya Undang-Undang 
Nomor 1 Tahun 1974 Tentang Perkawinan di Kabupaten Semarang (The Implementation of Interfaith 
Marriage After  the Applicability of Act Number 1 Year 1974 Concerning Marriage in Semarang Regency), 
(Master of Notary thesis, University of Diponegoro 2007)

11 Decree of the President of the Republic of Indonesia Number 1/PNSP 1965.
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Believers to perform their marriage. Even though their marriage is 
not regulate in Indonesian Marriage Act, they can still perform their 
marriage based on Government Regulation Number 37/2007 on the 
Implementation of Indonesian Demographic Administration Act.

Article 2 paragraph 1 of Indonesian Marriage Act makes it hard for 
interfaith couple to perform their marriage. Each religions in Indonesia 
has its own regulation and a marriage can be valid only if it is performed 
according to the religion of the couple who want to perform marriage. 
However, the existence of Indonesian Demographic Administration Act 
and also the Elucidation of Demographic Administration Act gives a 
new hope for the interfaith couple to perform their marriage.

A legal marriage is a marriage based on the freedom of the couple 
to perform marriage. The freedom comes from the sacred intention 
regardless of any coercion, trickery or pressure from anyone.12 The 
government, as a duty bearer, has to protect and repect the rights of 
every citizen including rights to have interfaith marriage. In other 
words, Indonesia has to respect the freedom of every interfaith couple 
to perform marriage.

It is true that there is a new legal effort from the government 
on interfaith marriage. But the government still must pay attention 
to the provision of Article 2 paragraph 1 of Indonesian Marriage Act. 
This provision is contrary to some acts protecting human rights and 
civil rights. Because protecting citizens’ human rights is the duty of the 
government or the state, and it includes protecting  the right to have 
interfaith marriage.

IV. Conclusion
Every Indonesian citizen has the same rights protected by the state, 
including the rights to perform interfaith marriage. But, there is no 
regulation about interfaith marriage in the Indonesian Marriage Act. 
Instead of regulation about it, Indonesian Marriage Act gives religion 
requirements to make marriage become valid. This provision is violating 
the human rights of the citizens because religion matters should not be 
included in any regulation in Indonesia, since it is not a theocratic state.

12 Prinst, supra note 2, p. 20.
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Even though interfaith couples could perform interfaith marriage 
by asking for a court decision, a regulation about interfaith marriage is 
needed. Besides, the revision of the Article 2 paragraph 1 of Marriage 
Act which gives religious requirements for the marriage is urgently 
needed.

BIBLIOGRAPHY
Alatas, Zakiyah, Pelaksanaan Perkawinan Beda Agama Setelah 

Berlakunya Undang-Undang Nomor 1 Tahun 1974 Tentang 
Perkawinan di Kabupaten Semarang (The Implementation of 
Interfaith Marriage After  the Applicability of Act Number 1 Year 
1974 Concerning Marriage in Semarang Regency), (Master of 
Notary thesis, University of Diponegoro 2007).

Asshiddiqie, Jimly, Konstitusi dan Konstitusionalisme Indonesia 
(Constitution and  Indonesia Constitutionalism), Jakarta: 
Sekretariat Jenderal Mahkamah Konstitusi Republik Indonesia, 
2006.

Lukito, Ratno, The Enigma of Legal Pluralism in Indonesian Islam: 
The Case Of Interfaith Marriage, Journal of Islamic Law and 
Culture,  NY: Routledge, 2008, Vol. 10, Number 2, pp. 176–187 
– Attachment 1.

Nowak, Manfred, Human Rights: A Handbook For Parliamentarians, 
Inter-Parliamentary Union And Office Of The United Nations 
High Commissioner For Human Rights, 2005.

Prinst, Darwan, Sosialisasi dan Diseminasi Penegakan Hak Asasi 
Manusia (Socialization and Dissemination of Human Rights 
Enforcement), Bandung: PT. Citra Aditya Bakti, 2001.





Nining Nurdiana

Interfaith Marriage: Contradiction between 
Das Sollen and Das Sein

Introductory Remarks
Every marriage conducted by Indonesian has to be based on religion 
rules. But, in fact in the society there are a lot of Indonesian citizens 
conducting interfaith marriage not based on religion rules.  The aim of 
this research is to analyze the regulation about interfaith marriage in 
Indonesia; whether the regulations are already implemented well or not. 
The methodology research used in this research is the combination of 
primary and secondary reseach. The data were collected from Indonesian 
constitution, Indonesian Marriage Act, Goverment Regulations, 
Jurisprudences, law books and related journal artices. The result of this 
research is that the interfaith marriage regulations in Indonesia are 
not well implemented. Based on this research, the regulations about 
interfaith marriage need to be communicated to the society and the 
government needs to make clear regulations about interfaith marriage.

I. Background
Indonesia is the largest archipelago nation in the world having 17.508 
Islands, consisting of large and small islands, and having around 234.5 
million people in 2010.1 Indonesia is not an Islamic State but Islam is 
the majority religion hold by 87.18% of 240.271.522 Indonesian citizen. 
The percentages of the other religions hold by Indonesian citizen are: 
Protestant is 16.5 %, Catholic is 2.91%, Hindu is 1.69%, and Buddha 
is 0.72%.2 However, since 2006, Indonesia has already recognized 

1 Nasional.kompas.com. Tahun 2010 Penduduk Indonesia 234,2 Juta [The population of Indonesia 
234,2 Million in 2010].(accessed on 12 Mei 2012)

2 Situasi Demografi Agama di Indonesia [The Situation of Religion Demography in Indonesia]. 
http://www.scribd.com/doc/87158830/Penduduk-Dan-Agama-Di-Indonesia-2010. (accessed on 1 
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Confucius as a religion in Indonesia regulated by Religion Affair 
Ministry Letter number MA/12/2006 concerning explanation about 
legal status of Confucius marriage.3

Running the government in of plurality atmosphere, Indonesia 
has Pancasila as its Basic Fundamental and Indonesian Ideology. 
Pancasila has five basic ideas or points of view of Indonesian Nation.4 
The contents of Pancasila are:

1. Divinity of the Supreme One;
2. Fair and Civilized humanity;
3. The Unity of Indonesia;
4. Democracy guided by the wisdom of deliberation of 

representative;
5. Social justice for all Indonesian people.

That means, in every aspect in nation life, society and state 
should be based on the values of divinity, humanity, unity, democracy 
and justice.5 So, all the regulations that exist now or will exist in the 
future have to reflect the value of Pancasila. The value of Pancasila 
will always exist all the time, as long as Indonesia still exists as an 
Independent Country. The value of Pancasila is stated in the preamble 
of Indonesian Constitution (UUD NRI 1945), in the Fourth paragraph. 
The institutionalized value of Pancasila in the Indonesian Constitution 
reflects these values.

The form of Indonesian Country has been regulated in the 
preamble of Indonesian Constitution. The preamble of Indonesian 
Constitution stated that: “…therefore, the independence of Indonesia 
shall be formulated into a constitution of the Republic of Indonesia…” So it 
means that Indonesia is a country based on the rule of law. It is regulated 
not only in the preamble of Indonesian Constitution but also in article 1 
paragraph 3 of Indonesia constitution which says: “the state of Indonesia 
shall be based on rule of law”. The consequences of Indonesia as a rule of 
law country are all activities conducted by government or society have 
October 2012)

3 Peningkatan Rasa Percaya dan Harmonisasi di antara Masyarakat [The Development of Belief and 
Harmonization in the Society]. www.bappenas.go.id. (accessed on 1 October 2012)

4 Kaelenan, Achmad, Djubaidi, Pendidikan Kewarganegraaan Untuk Perguruan TInggi [Citizenship 
Education for College], Yogyakarta:Paradigma, 2009, p.25

5 Kaelan, supra note 4, p.20



Interfaith Marriage: Contradiction between Das Sollen and Das Sein  |  79

to be based on law. All of laws or regulations which have power into 
force today should not contradict each other, whether horizontally or 
vertically.

II. Legal Problems
Pancasila is the ideology and foundation of Republic of Indonesia.6 As 
an Ideology, it is an outlook on life and aspiration of Indonesian about 
how to run the life of nation. The life of nation dreamed by Indonesian 
citizen reflects the Divinity, Humanity, Unity, Social Justice and also 
Nationality.7 The first principle of Pancasila: “Divinity of the Supreme 
One” implies that in our every single activity we must always follow the 
God’s rules.

Law norm is a regulation about how persons should behave in 
their life. Law norm contains normative reality called Das Sollen. On the 
other hand, Das Sein contains the fact or concrete reality which happens 
in the society.8 Because law norm only contains normative norm, it 
makes law norm general and passive. This law norm can be active if there 
is a legal event (Das Sein) occurring in society. For example: “marriage is 
legitimate if it is conducted according to each religion or belief ” this norm 
is normative reality (Das Sollen) about the thing that should happen. 
To be regarded as a legitimate marriage, marriage should be conducted 
based on religion or belief rules of the person who will establish a 
marriage. If someone conducts a marriage based on his religion, it will 
give legitimize his marriage. This may be regarded as Das Sein.

In the interfaith marriage9 regulation, there is contradiction 
between what should happen or be written in the regulations (Das Sollen) 
and what actually happens in the society (Das Sein). Interfaith marriage 
will be legitimate if the marriage is conducted by religion or belief rules 
and the person who wants to marry with someone holding different 
religion has to obey all the religion or belief regulation. The problem 
here is that not all religions or beliefs accept interfaith marriage. If it is 
conducted by religion or belief rules, there will be no problem. But, in 
the society (Das Sein) there are a lot of people conducting it by ignoring 

6 Kaelenan, supra note 4, p.25
7 Kaelenan, supra note 6
8 Mertokusumo, Sudikno,  Mengenal Hukum Suatu Pengantar [Introduction of Law], Liberty: 

Yogyakarta, 2005, p.16
9 Marriage which is conducted by couple which hold different religion between them.
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religion or belief rules. As the consequences, from religion point of view 
their marriage is not legitimate and because of that their marriage is not 
legally valid.

 In 1986, Supreme Court of Indonesia (Mahkamah Agung (MA)), 
released decision number 1400K/Pdt/1986 stating that interfaith 
marriage can be registered. The release of MA decision adds long list 
of disharmony marital regulation in Indonesia. From the explanation 
above, we can find some problems that happen because of the interfaith 
marriage. They are:

1. There are no clear rules about Interfaith marriage whether it is 
legal or not. If it is legal, it’s against Pancasila and Indonesian 
Constitution which stated “belief in God Almighty”. And it is also 
against the Indonesian marriage Act which says: “the marriage 
is valid if it is conducted according to each religion or belief ”. if 
interfaith marriage is banned, it will be against the human rights 
because every person has rights to get married as regulated in 
Indonesian Constitution article 28B which says: “every person 
has right to form family and continue their descendent by 
legitimate marriage” and also in Universal Declaration of Human 
Right (UDHR) article 16 which says: “adult female and men, 
without any discrimination based on race, nationality or religion, 
has rights to marry and forming family. They have the same rights 
in the case of marriage, in the term of marriage, and when the 
marriage was over”. 

2. If the couple with different religion has a child, it will raise 
on the legal status of their child; whether their child is a legal 
child or not. And the next problem is the rights of the children, 
before and after the decision of Constitution Supreme Court 
(Mahkamah Konstitusi (MK)) number 46/PUU-VII/2010 about 
the right of children born from legally married parents.

III. Analysis
1. Indonesian marriage regulations
There are some differences between Indonesian Civil Code and Act 
Number 1 Year 1974 concerning Marriage. The Indonesian Civil Code 
doesn’t give definition about marriage. It only gives the concept of 
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marriage on article 26 of Indonesian Civil Code which says that: “the 
law will consider marriage only by referring to its civil relation”10. On 
the other hand, Indonesian Marriage Act gives definition of marriage, 
as: “an inner bond between man and woman as a husband and a wife 
to establish an eternal family based on belief in God Almighty”11. The 
differences in both Acts above are: the Indonesian Civil Code only 
considers marriage referring to civil relation between the spouses while 
Indonesian Marriage Act considers marriage referring not only to civil 
relation, but also to the religion concept namely belief in God almighty. 

Article 2 (1) Act 1/1974 about Marriage says that: “the marriage is 
legitimate if it is conducted according to each religion or belief ”. And based 
on article 2 (2) it is required that marriage based on faith and religion 
must be registered as evidence that the marriage is already legally 
conducted. The regulation about marriage registrations is regulated in 
Government’s Regulation number 9 Year 1975. For Moslems, they have 
to register their marriage in the Office of Religion Affair and for non 
Moslems they have to register their marriage in Civil Registry Officer.12

According to the Marriage Act, the requirements that they have 
to fulfill before they hold their marriages are:

1. Marriage has to be based on the agreement of both of the spouses. 
There may not be any force to marriage;

2. If the age of the spouses is under 21 years old, they have to get 
permission from their parents. If their parents cannot give the 
permission or they are already passed, the permission can be 
given by their guardian;

3. The minimum age requirement for men to conduct marriage is 
19  years old and 16 years old for female.13

The Act number 1/1974 concerning Marriage regulates not only 
the marriage requirement but also marriage prohibition. Article 8 of 
Marriage Act says that marriage is prohibited among the ones who have 
cognation in the straight line and also from other side line, relation 

10 Indonesian Civil Code article 26
11 Aricle 1 Act 1 Year 1974 Concerning Marriage
12 Article 2 Government’s Regulation number 9 Year 1975 concerning the execution of Act 1 Year 

1974
13 Abdullhay, Marhainis, Hukum Perdata Material jilid I [Material Civil Code Chapter I], Pradnya 

Paramitha, Jakarta, p.154
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by marriage, have sibling related to their wives, and also have relation 
prohibited by religion to marry.14

If the legal requirements of the marriage are not fulfilled by 
the couples, the marriage will be illegitimate. Even though the legal 
requirements are fulfilled, the administrative requirements are not 
fulfilled, based on Indonesian law, then the marriage is assumed as it 
never happens. Because of that, their marriage will not give any rights 
and obligations between them as wife and husband. If in the future the 
interfaith couple has a child, the child is considered as illegitimate child. 
Because of that, their child only has civil relations with her mother and 
her mother’s family.15 It will be different if her father recognizes the child 
as his child and conducts the authentication of his, the child will have 
the same rights as legitimate child.16

2. Indonesian regulation about interfaith marriage 
The pluralism in Indonesian society will raise a lot of different rules 
which regulate each Indonesian tribes. The mixed marriage or interfaith 
marriage is possible to happen in the atmosphere of plurality. Mixed 
marriage which is stated in article 57 of Marriage Act says that:”mixed 
marriage is a marriage between two people who are subject to different 
laws, due to differences in nationality, one party is foreigner and other is 
Indonesian. The Act does not regulate interfaith marriage. So, based on 
article 66 Marriage Act, the regulation of mixed marriage and interfaith 
marriage is regulated in Gemengde Huwalijken Regeling (GHR).17

The meaning of mixed marriage based on article 1 GHR is a 
marriage among Indonesian people who obey different law system. 
This definition has been widely extended including marriage between 
Indonesians who obey different law system, Marriage between 
Indonesian with foreigner, is also called interfaith marriage.18 GHR 
is regulating interfaith marriage in article 7 (2) which says that: “the 
differences of religion, tribe or descendent is not an obstacle to hold 

14 Article 8 Act 1 Year 1974 Concerning Marriage
15 Article 43 Act number 1 Year 1974 Concerning Marriage
16 Prawohamidjojo, Sudiro, Hukum Orang dan Keluarga [Law of Person and Family], Alumni: 

Bandung, 1989, Cetakan ke-IV, p.19
17 Sution, Usman, Kawin Lari dan Kawin Antar Agama[Elope and Interfaith Marriage], Liberty: 

Yogyakarta, Cetakan ke-2, 2002, p.117
18 Prawirohamidjojo, Soetojo, Pluralisme Dalam Perundang-Undangan Perkawinan di Indonesia 

[Pluralism in Marriage Legislation in Indonesia, Airlangga University Pres: Surabaya, 1986, p.91
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marriage”,19 so based on this article the interfaith marriage can be 
conducted.

A marriage is legal if it is done according to each religion rule. So, 
it means that a marriage which is not done based on religion rules is not 
legitimate. Nowadays there are a lot of interfaith marriages in society. 
These are regulations about interfaith marriage from each religion:

i. Islam regulation 
Based on Islamic rules, there are several regulations about interfaith 
marriage, they are: marriage between Moslem males with non Moslem 
females and between non Moslem males with Moslem females. In Al-
Qur’an, both kinds of this marriage have different regulation.  

a. Marriage between Moslem males and non Moslem females
If the man is a Moslem, he is allowed to marry a non Moslem 

female as long as the woman is people of Prophet Moses who owned 
Torah and people of Isa who owned Bible. Basic rule for Moslem males 
to marry non Moslem females is found in Al-Quran Surah Almaidah 
(QS V; 5), a Moslem male is allowed to marry a non Moslem female who 
keeps their honor among the people who are given the Bible or Torah. 
But, if Moslem males want to marry females who are not people of Moses 
and Isa, it will be prohibited based on Surah Al-Baqarah article 221 (QS 
II:221) which says: “… and do not marry idolatresses till they believe. 
And indeed a slave woman who believes is better than a idolatresses even 
thought she pleases you.”20

b. Marriage between non Moslem male with Moslem female
Based on Islamic rules, Moslem female are prohibited to marry 

non Moslem male even though they are people of Moses or Isa. This 
regulation based on Surah Al-Baqarah article 221 (QS II: 221) says that: 
“…and give not in marriage to idolater till they believed and verily, a 
believing slave is better than a idolater even thought he pleases you…”21

ii. Catholic regulation
Code of Canon Law (Codex Iuris Canonic) Book IV of Part I of Chapter 
IV Kan. 124 stated that : “Marriage between two people who are baptized, 

19 Sution, supra note 17
20 Sution, supra note 17
21 Sution, supra note 17, p.114
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one of them is baptized in the Catholic Church and not officially leaves 
the Church, and the other one is baptized in the not Catholic Church, 
without permission from the priest they are prohibited to marry.22 From 
that provision, we can infer that the definition of mixed marriage is 
narrower than article 1 of GHR. The mixed marriage on Code of Canon 
Law is marriage between Christian Catholic and Christian non catholic. 
So, marriage between Christian and non Christian is surely prohibited.

Based on article 1124 Code of Canon Law, Christian is allowed to 
marry non Christian if he has permission from the Priest and fulfills all 
the requirements of mixed marriage. The requirements are:

a. The Christian has to promise that he/she will never change his/
her faith and will try with all of his/her effort, so that his/her 
children are baptized and educated regarding to catholic rules 
(kan, 1125 No. 1);

b. The promise must be told to his/her couple, so that his/her 
couple clearly knows about it (kan. 1125 No.2);

c. It is prohibited to hold marriage using other religion rules (kan. 
1108).23

iii. Protestant regulation
Based on Protestant Rules, marriage can be held in the church if the 
spouses fulfill all of these conditions:

a. The marriage based on the agreement between the couple;
b. Both of the couple are not tied in marriage with another person;
c. At least, one of the couple is Protestant and follower of the 

church.24

Before marriage is legalized by the church, it should be legalized 
by civil registration first. The church already gives suggestion for its 
followers to marry with person holding the same religion, but in fact in 
the society there are a lot of Prostestan conducting interfaith marriage. 
Because of that, the church allows them to marry non protestants as 
long as the non protestants sign a letter stating that they agree to follow 
the church rules.25

22 Prawirohamidjojo, supra note18, p.92
23 Prawirohamidjojo, supra note 18, p. 93
24 Rusli dan Tama, Perkawinan Antar Agama dan Permasalahannya [Interfaith Marriage and Its 

Problem], Pionir Jaya, Bandung, 1986. p. 28
25 Rusli dan Tama, supra note 24
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Indonesian Conference on Religion and Peace (ICRP) and 
Indonesian Human Rights commission show that there are some things 
related or connected with interfaith marriage in Protestant society. They 
are:

1. Church suggests the interfaith couples to do civil marriage and  
each of them can still hold his/her own religion;

2. Toward the interfaith couples, church gives them special 
guidance about their marriage;

3. Actually, Church doesn’t want to bless their marriage. But there 
are some churches which allow interfaith marriage and give 
bless to them with one condition that the non protestant makes 
a statement that she/he will follow the church regulation about 
interfaith marriage;

4. There is also church which doesn’t want to allow interfaith 
marriage, and even doesn’t recognize the people who hold 
interfaith marriage to be part of Church’s society.26

However, Protestant Church gives freedom to Church’s society to 
choose the place where they will conduct their marriage whether only 
in Civil Registry office or in the church to get Church blessing or even 
follow her/his fiancée religion. It is because protestant Church recognizes 
the validity of marriage which is conducted based on traditional law or 
other religion rules.27

iv. Hindu regulation
Hindu has its own regulation about interfaith marriage. The Hindus 
says that: “…the things that have to be realized about Hindus marriage 
rules is that the marriage only can be legitimized if both couple have the 
same religion – Hindu…”. From the statement above we can infer that 
Hindu Religion doesn’t permit interfaith marriage. The only way to 
marry according to Hindu’s rule is that the couple must have the same 
religion.28 The validation of marriage between Hindus is conducted by 

26 Junaidi, Haris, Ahmad, Keabsahan Pernikahan Beda Agama Yang Dilakukan di Luar Negeri 
Menurut Hukum Perdata Internasional Indonesia, (Skripsi yang tidak diterbitkan) [The Validity of Interfaith 
Marriage which was overseas Conducted Based on International Civil Law of Indonesia (Essay which was not 
published)], Fakultas Hukum, Universitas Brawijaya, 2011, p.41

27 Junaidi, supra note 26
28 Junaidi, supra note 26, p.29
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Padande29 who is qualified to validate the marriage. Pedande will not 
validate an interfaith marriage because Hindu does not recognize it. 
Before conducting an interfaith marriage, both of the couple should 
conduct a religion ceremony. The bride or groom who isn’t Hindus has 
to change her/his religion into Hindu. The Hindus ignoring the religion 
ceremony is considered to violate book of Seloka Manawadharmasatra 
book V-89, which says:30

“the purification water cannot be given to those who ignore the 
particular religion ceremony, so, we can infer that their born is 
in vain, nor be given to those who are born from unofficial mix 
marriage between people who have different class, and also for 
those who become recluses from apostates’ class and those who 
are death because they kill themselves”.

v. Buddha Regulation
Based on Indonesian Sangha Agung, interfaith marriage by Buddhists 
and non Buddhists is allowed if the validation of their marriage is 
conducted in accordance with Buddha’s rules. The bride who holds other 
religion does not need to change her religion. But, in the marriage ritual 
ceremony, the bride and the groom have to say “On behalf of Buddha, 
Dharma, and Sangka”31.

Marriage is a Dharma, and the most important thing is that her 
marriage is not out of religion rules or morale. Thus the blessing for 
the bride and groom is necessary. Because of the importance of monk’s 
blessing, the couple is expected to have the same religion. But, from 
other points of view, interfaith marriage can be conducted as long as the 
marriage neither violate the Dharma nor deviate from the norms and 
morals. In an marriage in which one partner is a Buddhist, the most 
important is the consent and approval from each family because a monk 
or monks only give blessing for the couple and the marriage formalized 
by each family which is represented by Dharmaduta (the chosen person 
by a monk or monks to inaugurate marriage)32.

29 Hindus Leader in Hindu’s celebration and ritual
30 Junaidi, supra note 26, p. 44
31 Junaidi, supra note 26, p. 42
32 Junaidi, supra note 26, p. 43
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vi. Confucius Regulation
In marriage, Confucius doesn’t bring up the subject of religion, although 
the couples have different religion or believes. It all depends on them if 
they want to marry with person having differed or the same religion. 
Confucius religion doesn’t give any intervention about this matter. They 
are free to choose their partner.33 Kongzi Prophet —The Founder of 
Confucius religion— said: “a Junzi (believer) can live in harmony even 
if they are different. Xioren (unbeliever), they cannot live in harmony 
even though they are the same”, it means, that everybody is capable of 
searching and getting the top of faith and achieving the awareness of the 
importance of relationship based on empathy among human being, any 
difference is not an obstacle.34

However, based on Indonesian Confucius marriage law which 
regulates the affirmation of marriage ceremony, there are several rules 
that they have to do before marriage affirmation ceremony (Liep Gwan); 
they are: “the obligation of edification or confession of faith for the 
bride before they get married” and also requirement “the obligation 
to attend worship services in place of worship Confucianism”.35 So, we 
can conclude that interfaith marriage for Confucius people is forbidden 
before the non Confucius changes his/her faith. 

From the explanation above, it is clear that Catholic religion 
prohibits interfaith marriage, but it will be allowed under certain 
condition which has been explained. However, Protestant recognizes 
interfaith marriage if the marriage is done under Protestant rules. 
Similarly, Islam allows interfaith marriage for Moslem male as long as 
the female are people of Moses and Isa, but Islam prohibits interfaith 
marriage for Moslem female even though the male are people of Moses 
and Isa.36 Hindu and Buddha prohibit interfaith marriage for their 
people, except they inaugurate their marriage by saying “On behalf of 
Buddha, Dharma and Dharma.”

Thus, as the solution, one party is forced to change his/her 
religion. Changing religion has hurt not only the freedom to marry and 

33 Amik Nabilla, 2009, Perkawinan Campuran Menurut Konghucu [Mixed Marriage according to 
Confucius].  http://perkawinanmenurutkonghucu.blogspot.com/. Accessed on July 10 2012

34 Junaidi, supra note 26, p. 44
35 Junaidi, supra note 26, p. 46
36 Prawirohamidjojo, supra note 18 p.5
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continue the descent through legitimate marriage but also the freedom 
to hold their religion and worship according to their religion.37 The 
freedom of believing in God does not exist if someone has to change 
their religion into another because of their intention to get marry. 
There are not any rules to accommodate this interest, the Government 
indirectly has seized the citizens’ freedom to have religion and freedom 
to marry as well. All of these are Government’s responsibility,38 because 
the Government has got mandate from the Constitution to protect, 
move on, and fulfill the human rights.

Another way used by the interfaith couples to legalize their 
marriage is to get married overseas. They expect that, if they conduct 
marriage overseas, they can avoid Indonesian marriage rules because 
they use rules where they conduct their marriage. The marriage overseas 
done in purpose to avoid Indonesian marriage rule is categorized as law 
smuggling. Therefore the principle of Fraus Omnia Corrumpit is in force 
toward them and all action related with the law smuggling is null and 
void.39 To legalize marriage overseas, the interfaith marriage couples 
have to fulfill formal and material requirement. Formal requirement 
is procedural requirement on how the marriage should be conducted 
and for formal requirement the marriage use the rules where it is 
conducted (locus regit actum). The interfaith couple is not only must 
follow regulation where the marriage is conducted, but also have to obey 
Indonesian marriage rule as the material requirement. They have to obey 
both of formal and material requirements. If one of the requirements is 
not fulfilled, their marriage will be illegitimate. These provisions have 
been regulated in Indonesian Marriage Act in article 56:

“Marriage between Indonesian people or Indonesian people 
and foreigner which is conducted overseas is legitimate if it is 
done according to the laws where the marriage is held and for 
Indonesian citizen who doesn’t violate the provision of this act”40

The fact shows that, there are a lot of interfaith couples conducting 
marriage overseas without fulfilling the material requirement. They get 
married overseas because they cannot get married in Indonesia due to 

37 UUD NRI 1945 artclel 28B and 28E
38 UUD NRI 1945 article 28I Point (4)
39 S Gautama. Hukum Perdata International [International Civil Law]. p.167
40 Article 56 Act 1 Year 1974 Concerning Marriage
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religion prohibition on the interfaith marriage. They assume that if they 
get married legally overseas their marriage will also be legal in Indonesia. 
Actually, if the interfaith marriage couples get married without fulfilling 
the material requirement, their marriage will be illegitimate. So basically, 
they should not register their marriage in Indonesian representative 
overseas. But the fact shows that, Indonesian representative can 
accommodate them to register it. These matters indicate that there is 
a contradiction between what should happen or should be done (Das 
Solen) and what is actually happening in the society (Das Sein).

The next problem is the legal status of the interfaith marriage 
itself. To face it, MA has released decision number 1400K/Pdt/1986 
stating that interfaith marriage can be registered in the Civil Registration 
Office. With the release of MA decision, interfaith marriage is indirectly 
recognized by law. However, it raises some conflicts between the 
Marriage Act and Pancasila as Indonesian Ideology, especially with the 
first principle that is belief in God Almighty.

With the MA decision number 1400K/Pdt/1986, interfaith 
marriage can be held in Indonesia and is legitimized by registering it. 
But the problem is that Indonesia doesn’t have a regulation about how 
interfaith marriage should be done. Its recognition legalizes the relation 
between wife and husband with rights and duties regulated in article 30 
until 34 of marriage Act. Furthermore, if they have a child in the future, 
their child is a legitimate child because he is born by legitimate couple. 
Thus, their child has rights regulated in marriage act.

Interfaith marriage doesn’t reflect Pancasila value -Belief in God 
Almighty. This marriage will never become a problem if the process of 
marriage is based on Religion rules, and religion gives permission to do 
interfaith marriage. The problem is that interfaith marriage which is not 
based on religion regulation is prohibited. Not only that, most religion 
in Indonesia prohibit interfaith marriage because of its bad effect more 
than good effects.41 

41 Nawawi,  Perkawinan Campuran (Problematika dan Solusinya)  [Mixed Marriage (Problem 
and Solution)]. http://sumsel.kemenag.go.id/file/dokumen/PERKAWINANCAMPURANartikel.pdf, 
accessed on  4 January 2012
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3. Legal status of children who was born in interfaith marriage after 
and before decision of constitutional court number 46/PUU-
VII/2010

Based on article 42 Marriage Act, a legitimate child is a child born by 
legitimate marriage. Thus, illegitimate child is a child born by illegal 
marriage or unmarried parents.42 Children, born by illegitimate 
marriage, only have civil relation with their mother and their mother’s 
family. The children don’t have any civil relation with their father and 
their father’s family. Because of that, the illegitimate child cannot claim 
any civil rights from their father.

If the interfaith marriage conducted by religion regulation, it will 
be legitimate under Indonesian law. The child born will have rights as 
legitimate child as regulated in article 45 until 49 Marriage Act.

It will be different, if the couple conducted their marriage by 
ignoring the religion rules, it is illegitimate under Indonesian law. Thus, 
the couple will neither get status as wife and husband under Indonesian 
law nor will have rights and duties as married couple as regulated in 
Indonesia Marriage Act.

Since their marriage is illegitimate, their children will get status 
as illegitimate children. Article 43 Indonesian Marriage Act states that: 
“children born by unmarried parents only have civil relation with their 
mother and their mother’s family”. Based on that article, children born 
by unmarried parents don’t have any civil relation with their father and 
their father’s family and their father does not have any responsibility 
toward their child. It will be different if their father recognizes them as 
his children, there will be civil relation between the children and both 
of their parents.43

The problem now is if their father doesn’t want to recognize them 
as their children. It harms the child and the woman who gives birth 
to the child. To face this problem, Indonesian Constitutional Court 
(MK) releases decision number 46/PUU-VIII/2010 about legality of a 
child born by unmarried parents which says that: “…children born by 
unmarried parents not only have relation with their mother and their 

42 Abdulhay, Marhainis, Hukum Perdata Materii Jilid I [Material Civil Law Chapter I], Pradnya 
Paramitha, 1982, p.176

43 Article 280 Indonesian Civil Code
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mother’s family but also with a man as their father as far as it can be 
proved based on science and high technology and/or with another evidence, 
have blood relation by law, including having civil relation to their father’s 
family”.44 Based on this decision, nowadays children born by unmarried 
parents have civil relation not only with her mother and mother’s family 
but also with their father and father’s family as long as it can be proved 
by science and high technology.

The decision of MK would give bad effect toward society behavior. 
This decision could result in free relationship because a woman is not 
worried about having a child without marriage because the father of her 
child can be claimed to fulfill his duties toward his child even thought 
the couple is not married. Moreover, this attitude is not suitable for 
Indonesian who believes in God Almighty. The decision of MK about 
child born by unmarried parents adds to a series of Marriage Act which 
is contradictory to Pancasila as Indonesian Ideologi.

Table shows the clash between Das Sollen and Das Sein about 
Interfaith Marriage.

NO DAS SOLLEN DAS SEIN
1 Marriage must be based on 

religion rules (article 2 paragraph 
1 of Act Number 1 Year 1974 
concerning Marriage)

People conduct the interfaith marriage by 
ignoring religion rules. They could either 
conduct it by asking the court decision to 
get permission or getting married overseas

2. Marriage overseas has to fulfill 
material and formal requirements 
(article 56 of Act Number 1 Year 
1974 concerning Marriage)

In conducting interfaith marriage, the 
couples ignoring the religion rules often 
get married overseas. They have to follow 
the rule of the country where they conduct 
it and to fulfill the Indonesian rules as 
well. They conduct the interfaith marriage 
overseas in order to avoid and to ignore the 
Indonesian rules.
The Indonesian representative overseas 
should consider about the two 
requirements that have to be fulfilled by 
the couple. If one of the requirements 
is not fulfilled, their marriage should 
not be registered; but the Indonesian 
representatives overseas accommodate 
them by accepting their marriage 
registration.

44 Indriadi, Try, Hubungan Perdata Anak Luar Kawin Dengan Ayahnya Pasca Putusan MK 
(Mahkamah Konstitusi) [Civil Relation between Child who was born without marriage parent with his Father 
after decision of MK (Constitutional Court),  www.hukumonline.com accesed on 4 Mei 2012
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IV. Conclusion
Marriage in Indonesia is regulated in Act number 1/1974 concerning 
Marriage which says that marriage is not only a civil legal action but 
also an inner and outer bond to make an eternal happy family based on 
God Almighty. Legitimate marriage has to be based on the religion or 
belief rule of each couple and also must be registered as evidence that 
the marriage really happens. The function of marriage registration is not 
only as evidence about marriage but also as assurance on its legal status 
which decides the duties and rights between husband and wife.

Interfaith marriage contradicts with Pancasila as Indonesian 
Ideology because interfaith marriage doesn’t reflect God Almighty on 
society behavior. It also indicates that the religion values in society 
decreasing. Interfaith marriage has been legalized by decision of 
Supreme Court number 1400K/Pdt/1986 which result in a contradiction 
among Ground Norm, Constitution and Marriage regulation.

Indonesia doesn’t have clear regulation to accommodate 
interfaith marriage although it is the responsibility of the Government 
to protect the basic rights to marry, to believe in God or to have a 
religion, to worship according to his belief and to give legal certainty for 
interfaith marriage and their children in the future.  The contradiction 
among regulations whether horizontally or vertically is hard to avoid, 
especially in pluralistic country having lots of regulations on one thing. 
Thus, Indonesian Government Should makes regulations on interfaith 
marriage to accommodate the interest and rights of all society.
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Susann Winsel

Movements – The Informed Citizen – Pirate Party 
A Balancing Act Between Movement And Party?

“‘Information’ is an undefinable but essentially basic term 
to us. It is to be seen on an equal level with the physical 
terms ‘matter’ and ‘energy’. Like matter, information is 
measurable, transportable, storable and processable. As 
energy has the ability to ‘work’, information has the ability 
to create an impact on its recipients. But it is neither ‘matter’ 
nor ‘energy’.” 

 - Peter Rechenberg about the “Myth of Information”1

I. Introduction
Information is an increasingly important area for modern societies. 
Various disciplines induce neologisms like “information society”2, 
“informatization”. New fields of research developed e. g. “information 
economy” and an “information theory” in mathematics.3 This shows that 
information is a topic which combines natural science, social science 
as well as humanities. The term information is already established in 
everyday language. Looking into the term informed citizen is cohesive 
to this observation. The basic requirement to count oneself as an 
informed citizen should be the fact that he has access to knowledge. This 
knowledge has to be offered in a neutral way respectively presenting 
opinions in an egalitarian way.4 This raises a rhetorical question: Is 

1 P. Rechenberg , Zum Informationsbegriff der Informationstheorie, in: Informatik-Spektrum, 26, 
5 (2003),  p. 318. Loosely translated by S. Winsel.

2 In this context the knowledge society could also be seen as a key word.
3 See C. E. Shannon (1963), The mathematical theory of communication/ by Claude E. Shannon 

and Warren Weaver, Urbana: Univ. of Ill. Press.
4 Cf. M. Seemann, Plattformneutralität – das politische Denken der Piraten, in: C. Bieber (2012), 

Unter Piraten: Erkundungen in einer neuen politischen Arena, Bielefeld: Transcript, pp. 94-95.
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every citizen an informed citizen? The questioning could go further: 
Is it possible that everybody is an informed citizen? The basis for this 
is just not there, yet. A relationship exists between informed citizens 
and a growing impact of new technologies, such as the internet. The 
past decades gave birth to social movements, which had been dealing  
—among other things— with the demand for information and “Freedom 
of Information” in connection to information technology. This paper 
will focus on “The Pirate Party of Germany” (henceforth: Pirate Party) 
and their aim of digital revolution seen in a context to informed citizens. 
It gives a brief overview of the term informed citizen, the recent history 
of the Pirate Party and the classification as a (social) movement. 
Furthermore, the details of their aims will be examined by inference of 
social movement theories. The starting point of the considerations is 
the thesis, that the Pirate Party would have had more impact as a social 
movement than it has had as a political party. For instance, they could 
be implementing ideas for creating frameworks for an informed citizen. 
Central to this paper is the assumption that the Pirate Party was a social 
movement in its beginnings. Taking a closer look, shows that even if 
their origin is out of lots of social movements, the Pirate Party was a 
party from their very beginning. This paper constructs a questioning 
based on public attributions, which more or less assume that the Pirate 
Party is not a real party.5 A considerable amount of literature has been 
published about the Pirate Party since 2010. Most publications are 
about the rise of the party, where they come from and what they aim 
for. Most of the used resources for this paper are different articles from 
the book: “Unter Piraten: Erkundungen in einer neuen politischen 
Arena”. It was published by Christoph Bieber in 2012 and is a collection 
of scientific opinions from about a dozen authors. The Pirate Party is a 
new phenomenon.

II. The Informed Citizen
However what does the phrase “informed citizen” actually mean? A 
possible explanation for this might be found in Alfred Schütz’ published 
essay about “The Well-informed Citizen” in Social Research of 1946. 

5 The author noted that in most published articles of magazines or books no stringent naming 
and typing as a party is given.
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“The citizen who aims at being well informed”6 has the wish to be briefed 
about topics, even if they are not of a particular matter to him nor does 
the knowledge serve a purpose.7 This is one of three ideal types.8 Schütz 
presumes the knowledge as socially distributed like the “mechanism 
of distribution” itself.9 Knowledge arises whenever interest motivates 
the thinking.10 The need to think for oneself is given by the following 
assumption:

“The well-informed citizen finds himself placed in a domain 
which belongs to an infinite number of possible frames of 
reference. There are no pregiven ready-made ends, no fixed 
border lines within which he can look for shelter.”11

Moreover everybody is opposed to an “anonymous Other”, sharing 
all the knowledge of the world vis-a-vis is impossible.12 An individual 
has no overview about what others aim for. A conclusion could be that 
citizens are no longer able to choose freely what is relevant to them, 
because unavowed actions affect everyday life.13 This brings us back to 
the hypothesis, that the basic requirement for one to be counted as an 
informed citizen should be an all-embracing access to knowledge. The 
internet may enable a solution. The key problem with this method of 
resolution is the neutrality of this medium. For instance it is endangered 
by financial stakeholders or American digital dominance.14

III. The German Pirate Party In Relation To Social Movements
In 2006, the first Pirate Party was founded by Swedes and was then 
copied by many nations —Germany was no exception—. Comparisons 
between all Pirate Parties worldwide were made on the basis of party 
political items. The results obtained from the analysis of them show: 
important ideas and concepts have been established in the background 

6 A. Schütz, The Well-informed Citizen. An Essay on the Social Distribution of Knowledge, in: A. 
Schütz (1964): Collected Papers II Studies in Social Theory, edited and introduced by Arvid Brodersen, 
The Hague: Martinus Nijhoff, p. 122.

7 Cf. ibidem.
8 Schütz categorized three ideal types, which everybody personifies at different times. He pointed 

out: the expert, the man of the streets and the well-informed citizen.
9 Ibidem., p. 121
10 Cf. ibidem., p. 124.
11 Ibidem., p. 130.
12 Cf. ibidem., p. 129.
13 Cf. ibidem.
14 Cf. D. Schiller, Netz-Regenten. Aufstand gegen Amerikas digitale Vorherrschaft, in: Le Monde 

diplomatique,19, 2 (2013), p. 1 and 11.
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of transnational social movements already, such as intellectual property 
rights or Copyright.15 Since 2009 (and especially that year) the number 
of  memberships of the (German) Pirate Party have increased as a result 
of transnational (not global) developments and local happenings,16 
such as Barack Obama’s political campaign “change” (2008), WikiLeaks, 
attacks from Anonymus, Occupy, the Tea Party and “Arab spring” are 
transnational phenomena. Even though these happenings took place at 
different times the Pirate Party partly shares a central aim with them: the 
radical change of a system.17 The local dimension of the rising is dated 
to the year 2008. German politicians discussed the “Access Impediment 
Act” and censorship on the internet. “Zensursula” was the Pirate Partys 
reaction.18

Over the past few years, members of the Pirate Party sit in four 
Landtage (legislative assembly of a German state). Their biggest result was 
achieved in Berlin (8,9 %).19 Different categorizations of the party been 
evolved in public: protest party, one-issue-party, new Liberal Democratic 
Party (FDP) and/or the new Green Party and if not for these names it 
was said that they won on account of their internet election campaign.20 
The Pirate Party equally astonished German politicians, journalists and 
citizens. Who is behind the Pirate Party? The media collected attributes 
based on party conferences, which they describe as LAN-parties: 
their participants are geeks wearing hoodies, sitting in front of their 
laptops, drinking “Club Mate”21 and most of the time they are male. 
The compilation of elements should probably seen as stereotyping.22 

15 Cf. L. Dobusch/ K. Gollatz, Piraten zwischen transnationaler Bewegung und lokalem Phänomen, 
in: Bieber, C. (Ed.)(2012), Unter Piraten: Erkundungen in einer neuen politischen Arena. Bielefeld: 
Transcript, p. 25.

16 Cf. ibidem. 
17 Cf. C. Bieber: Die Unwahrscheinlichkeit der Piratenpartei. Eine (ermunternde) Einleitung, 

in: C. Bieber (Ed.)(2012): Unter Piraten: Erkundungen in einer neuen politischen Arena. Bielefeld: 
Transcript, p. 11.

18 Ursula von der Leyen’s (minister of family affairs) aim was to block websites with content of 
child pornography and create secret block lists, which are controlled by Federal Criminal Police Office 
without judiciary supervision. The activists were against this law. They claimed websites for child 
pornography should be deleted and not only blocked. They criticized the government attempts to find a 
way to establish Internet censorship.

19 Cf. landtagspiraten.de/ Die Piratenpartei in deutschen Landesparlamenten, in: http://www.
landtagspiraten.de/ (last hit: 1st March 2013).

20 Cf. Seemann, pp. 91-92.
21 A drink containing caffeine based on maté tea.
22 See M. Mertens, Nerds. Computer. Piraten. Die kulturgeschichtliche Erklärung eines 

Syllogismus, in: C. Bieber (Ed.)(2012): Unter Piraten: Erkundungen in einer neuen politischen Arena. 
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The matter is, that as Schütz mentioned, vis-a-vis is impossible today. A 
point of view is to create a realm of experience located in the internet. 
People see this medium as a soundboard of political acting, maybe the 
members of the Pirate Party are those, who like to change something 
and are not satisfied with the system of society, yet.23 The members of 
the Pirate Party are often related to existing movements, for instance 
Free Software Foundation (FOSS), Creative Commons, activists from 
Access to Knowledge, Anti-Copyright, Cultural Environmentalism, 
Free Culture and Free Software Movement and not to mention the 
Chaos Computer Club.24 The last group is leading to a substantive fact 
of the Pirate Party: their name. The Chaos Computer Club has played 
with the metaphor of pirates already.25 Taking a look on the webpage of 
the Pirate Party shows: 

“The term ‘Pirate’ is a fighting word, which is primarily used by 
the industry of movie and music to criminalize a large part of 
society. People are stigmatized as criminals, but participation is 
their right on culture and knowledge of our world. The Pirates 
incorporate the fighting word with the aim to begin a revaluation 
and a rethinking.”26 
Using the option of symbols as a means of expression is quite 

usual for social movements.27 In so far as the Pirate Party gets in line 
with a long “tradition” of movements especially by using that symbolic 
name and logo (a flag, which looks like a “P”).

In order to assess the Pirate Party it is necessary to look at who 
elects them. The University of Leipzig did some research about electoral 
behaviour. This study reveals explicitly that there is no homogenous 
voting bloc. For instance people of the lower income class (less than 
1000 € per month), as well as highly educated and young people are 
voters. It is interesting that there is no considerable difference between 
female and male; both vote equally for the Pirate Party.28

Bielefeld: Transcript, pp. 53-66.
23 Cf. Bieber 2012, p. 16.
24 Cf. Dobusch/ Gollatz 2012, p. 27.
25 Cf. ibidem., p. 36.
26 The Pirate Party of Germany, Name [Post about the parties name on Pirate Party Wiki], in: 

https://wiki.piratenpartei.de/Name (last hit: 14th February 2013). Loosely translated by S.Winsel.
27 D. Rucht/ W. Kretschmer, Symbole im Konflikt um die Wiederaufarbeitungsanlage in 

Wackersdorf, in: Forschungsjournal Neue Soziale Bewegungen, 1, 1( January 1988), p. 9.
28 Cf. E. Brähler/ O. Decker, Studie: Die Parteien und das Wählerherz, in: http://medpsy.
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The number of active Pirate Parties in the whole world decreases 
but the German equivalent is partly described as an exception. Since 
they are in some Landtage it is easier for them to be still present, even 
when most of the medias interest is gained by internal fighting.

Dominating actors are parties in the German political system.29 
There are a number of similarities between parties and social movements, 
nevertheless striking differences, too.

“On the one hand, the potency of a party to take advantage of: 
instrumentical range of action and to adapt the system in its 
functionality. On the other hand a social movement has: an 
expressive range of action and being closely to lifeworld.”30

It is becoming increasingly difficult to ignore the fact, that the 
Pirate Party align themselves to an ordinary party system. As a result 
they had to broaden their program. They therefore need to approach 
toward practical politics. A steady growth of organizational structure 
and acquisition of voters can be observed.31 Perhaps the most serious 
issue of this development will be the opening up of their program.  
One major drawback of this approach is that the goal of transparency 
is endangered. They established a way of participation for all members 
by means of “liquid feedback”. Every “Pirate” should be able to form 
a political opinion. The software of “liquid feedback” (be orientated 
towards liquid democracy) assists to form a plural position by finding 
collaborative visions and voting for them.32 In the end they would like to 
have a transparent state. In the beginnings of the Green Party (Germany) 
they wanted to have a connection between political group and base. 
The Green Party’s idea was an imperative mandate33, which evokes the 
principles of “liquid feedback”. Finally, the Green Party had, and has, no 
possibility to discuss voting with the base. The parliamentary system was 
too impatient for such a method of voting.34 Whether “liquid feedback” 
will suffer the same fate is still doubtful.
uniklinikum-leipzig.de/red_tools/dl_document.php?id=282 (last hit: 14th Feburary 2013).

29 Cf.  Bieber 2012, p. 14.
30 J. Raschke, Bewegung und Partei, in: Forschungsjournal Neue Soziale Bewegung 1, 4 (1988), p. 

9. Loosely translated by S.Winsel.
31 Cf. Bieber 2012, p. 10.
32 Cf. S. Jabbusch, Die Grundprinzipen hinter Liquid Feedback. Eine Art „lange Anleitung“, in: 

http://sebastianjabbusch.de/wp-content/uploads/2011/04/Beschreibung_von_Liquid_Feedback.pdf 
(last hit: 3rd March 2013)

33 Cf. A. Racke, Von einer Bewegungs- zur Regierungspartei: Zum Umgang der Grünen mit 
bürgerlichem Protest, in: Forschungsjournal Neue Soziale Bewegungen, 12, 3 (1999), p. 83.

34 Cf. ibidem.
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Furthermore it is not only transparency which is indispensable 
for an informed citizen. The Pirate Party claims internet freedom too. 
Liberty in the digital world arises out of equality, equality of access and 
equality of the distribution of information. If equality in the internet 
is endangered, it will sacrifice freedom.35 In this spirit, on informed 
citizen would scrutinize the fact that digital information is filtered 
already; by way of illustration that usurper of authoritarian states like 
Russia, China and Iran may be a problem of this freedom because their 
population have no chance for an uncensored internet.36 The Pirate 
Party estimates platform independence/neutrality as something that 
enables the creation of an opinion. The possibility of participation will 
induce informed citizens.37 Or as the Pirate Party writes in their party 
platform about digital society:

“Free communication through digital networks allows our 
society to reinforce classic freedoms such as freedom of speech 
and free personal development. It creates informed citizens and 
strengthens democratic discourse, while new sectors are added to 
the economy and contribute to the wealth of society.“38

However they go the extra mile and require more than freedom 
of information. In contrast to the one issue of information their 
proposal for a change of the system is: unconditional basic income, free 
local traffic for everybody and adding the catchphrase “access” which 
is framing an elementary demand, e.g. access to knowledge, education 
and culture. One major criticism is the position of the Pirate Party over 
free access to music, movies and other kinds of arts. Their postulation 
is not as radical as before. Now the Pirate Party claims a decent reform 
of author’s rights. Artists and consumers are supposed to benefit, and 
should not at all be a middleman.39 All of these ideas presume complete 
social changes: a reboot. The term reboot could be seen as another 
example for double meanings in the Pirate Party’s vocabulary. It could 

35 Cf. Seemann 2012, p. 93.
36 Cf. Schiller 2013, p. 1.
37 Cf. Seemann 2012, p. 94.
38 The Pirate Party of Germany, Manifesto of the Pirate Party of Germany: English Version, 

translated by: Emal Ghamsharik and Julia Reda April 10th 2012, in: http://wiki.piratenpartei.de/
Parteiprogramm/en (last hit: 3rd March 2013).

39 The Pirate Party of Germany, Analyse zu Urheberrecht: Künstler verdienen deutlich mehr als vor 
15 Jahren, in: http://www.piratenpartei.de/2012/03/15/analyse-zu-urheberrecht-kunstler-verdienen-
deutlich-mehr-als-vor-15-jahren/  [press release: 15th March 2012] (last hit: 15th March 2013).
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be the case, that when a software on a computer faces difficulties, then a 
reboot is necessary to restart the system of the computer. This metaphor 
is translatable for social systems.40

It is interesting to note that in most cases social movements have 
“overvalued aims”,41 like a reboot. “Social Movements can be viewed as 
collective enterprises to establish a new order of life.”42 Currently the 
form of life causes disaffection with the result of different hopes and 
desires which create a new system of life. At the beginning of a social 
movement it will be “[…] amorphous, poorly organized, without form – 
primitive collective behaviour, elementary/ unscheduled mechanism of 
interaction[…]” in the progression towards a society with “[…] a culture, 
a social organization, and a new scheme of life.”43 In retrospective of 
the Pirate Party their idea of digital revolution closely refers to Herbert 
Blumers description. Moreover Rudolf Heberle concludes: “The Social 
Movements, in other words, need not culminate in a revolution.”44 Nor 
does a party. Taking these assumptions together: (1) a social movement 
is looking for a social change —which is quite the same aim of a 
revolution, but does not mean it is necessary— (2) for a change you 
need people, who share values and ideas (3) and these people have to 
coordinate themselves.

IV. Conclusion
An irony of the so called “digital revolution” is that we have this “digital 
invention” already and we use it for changing systems of life like the 
example of the “Arab spring” shows when they used twitter or facebook 
for getting attention. Of course knowledge was shared before, too. The 
crucial point is that of not knowing of how to handle information. In his 
essay —written in the first half of 20th century— Schütz said: “We use 
the most complicated gadgets prepared by a very advanced technology 
without knowing how the contrivances work.”45 That should be the aim 
of the digital revolution: getting the know-how to work with the digital 

40 See Bieber 2012,  pp. 9-24. 
41 Cf. H. Blumer, Social Movements, in: V. Ruggiero (ed.) (2008), Social movements: A reader. 

London (et al.): Routledge, p. 69.
42 Ibidem., p. 64.
43 Ibidem.
44 R. Heberle (1951), Social Movements. An Introduction to Political Sociology. Edited by John F. 

Cuber. New York: Appleton-Century-Crofts, p. 4.
45 Schütz 1964, p. 120.
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gadgets. This could be a solution to create informed citizens, because, 
Schütz pointed out in the same article: “It is the duty and the privilege, 
therefore, of the well-informed citizen in a democratic society to make 
his private opinion prevail over the public opinion of the man on the 
street.”46 There is a missing development of our society where nothing 
has changed regarding his quotes. To summarize: we have a gadget to 
help people being informed to form an opinion and participate in the 
political system, but we have a problem of access to this gadget and 
a lack of knowledge on how to handle information. So we have the 
supposedly unknowing man on the street. Moreover the Pirate Party 
guesses to have methods of resolution, but as a party a hundred per 
cent implementation is less thinkable than as a social movement. The 
latter can require holistic ideas over and over again. A party is defeated 
by the unwritten law of compromised solutions, dependence of voters 
and legislative periods. Limits of parties should be opportunities for 
democratically social movements. The facts speak for the Pirate Party 
as a party: they helped to change the view of other parties about the 
internet, having the possibility to change the law related to censorship, 
authority’s right et al., but in the end their original thoughts and reasons 
are endangered, because through all the politics they could forget their 
roots. 

This paper has given an account of ideas about information 
between informed citizens and the role of the Pirate Party. At no point 
could it be said, that all aspects and conditions are named or explained. 
It is a compendium of thoughts of public discussions and science, which 
invites to think further and develop new ideas towards an informed 
citizen.

46 Ibidem., p. 134.
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Access To Land: Reactualization Of Land Reform 
As Citizen’s Right In Indonesia*

Introductory Remarks
Prosperity is a right of every citizen, including right to property, right 
to work, and right to land. Land reform program is a strategic program 
that has been formally initiated in Indonesia since 1960. It is also a 
program that focused on land distribution which has some purposes: 
reducing poverty, improving well-being, and providing access to land 
for all Indonesian people. It is also a program that can fulfill the rights 
of Indonesian citizens. However, in modern area, it reduces the role 
of land reform program. On the other hand, there are 5.36 million 
people working in the non-agricultural sector (agricultural laborers) 
still need land to live and work. Land reform program actually could 
increase economic growth by maximizing the local production. To 
make it expedite, land reform needs another strategic program to 
run. Nowadays, green economy seems appropriate to accompany land 
reform program.

I. Background 
Indonesia has a dense population reaching 237.641.326 which make 
this Agricultural Country has its own characteristic both on natural 
resources and human resources. As related to natural resources, article 
33 number 3 of Constitution of the Republic of Indonesia 1945 states 
clearly about the basic regulation of it and mentions that:

* This paper  is written by Nabilla Desyalika Putri for fulfilling qualitifcation of Joint Summer 
Programme 2012 in collaboration between The University of Brawijaya, Law Faculty, Indonesia and 
Juristen Fakultet The University of Leipzigh, Germany.
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“The land, the water and the natural resources within shall be 
under the powers of the State and shall be used to the greatest 
benefit of the people”.
This article states the special role of the state to manage 

natural resources, so that they can be utilized in accordance with the 
constitutional mandate to achieve the state goal. The State’s right is 
only to use and manage, but not own the land. This point is the main 
difference of land managing in Indonesia and some countries in which 
are, state is the owner of the land. This article, The Constitutional Court 
of Republic of Indonesia also gives an interpretation on the Constitution 
Court Desicion No. 01-021-022/PUU-I/2003, which states that:

“... definition of “state-controlled” must be interpreted to include 
the meaning of the control by the State in its broadest sense is 
sourced and derived from the people of Indonesia conception of 
sovereignty over all sources of wealth “earth and water and the 
natural riches contained therein, including the sense in which 
public ownership by collective source of wealth of the people 
concerned .... “
Citizen’s right in this case is interpretated as land, as mentioned in 

Article 4 Basic Agrarian Law No. 5 / 1960:
“The basis of the State’s right to control as referred to in Article 
2 defined the various rights to the surface of the earth, called 
ground, which can be assigned to and owned by the people, either 
alone or jointly with others and oversight legal entity”.
The need is a crucial part that cannot be erased. Land is a part of 

human life. It is not only as a provision to manage the other rights, such 
as the right of living, housing right, right to food and water, and also 
citizen’s right. Moreover, to most of Indonesian people, it can be said 
that the land is a self esteem. Those who seek and offend the dignity will 
lead to conflict. Land1 has no longer the social dimension of culture, 
but also has the economic, political, defense, and security one. Thus it 
can be said that the land is a cross-cutting issue. The condition which 
prevents people to the land, threat a number of others human rights.

Refering to the philosophical conception, it is clear that for 
Indonesian people, land is a strategic resource and also a national 

1 Muchsin, Imam Koeswahyono and Soimin, Hukum Agraria Indonesia Dalam Perspektif Sejarah 
(Indonesian Agrarian Law in Historical Persoective) ,  Bandung 2010,  p 3
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treasure, the gift of God Almighty for the welfare of the people. Prosperity 
itself requires effort to provide the value of land in order to improve 
the welfare of the community within the scope of the Unitary of the 
Republic of Indonesia. But it is still a question, whether the prosperity 
from land resource as a basic right of Indonesian citizens as individuals, 
communities and the rights of the Indonesian nation has been fulfilled.

This very basic question has to be relevant when the land is linked 
to Human Rights as a fundamental right to meet a minimum threshold 
to maintain life and health as a gift of God Almighty.

Legal issues which often arise in Indonesian society are linked to 
the land. It is part of the state agenda that has been forgotten. However, 
it may be the key to the development of economic and social conditions 
of the Indonesian people, called Land Reform. Land reform often refers 
to the land of excessive redistribution of land to the shortage of land. 
More broadly, it is part of the regulation of the ownership, operation, 
leasing, and so on. Indonesia as an agricultural country, where many 
people live below the poverty line, never had a strategic plan regarding 
land reform 15 years after its independence in 1945.

II. Legal Problems
However, the implementation of land reform hasn’t been properly 
implemented due to several factors such as the unprepared government’s 
political commitment and social capital. The issue is considered quite 
disturbing people who depends on agricultural income. Therefore, this 
paper is to answer the following questions:

1. How is the implementation of land reform as it has been 
mandated in the Indonesian Constitution and Basic Agrarian 
Law to improve public welfare as a right of citizens?

2. What is strategic solutions to support land reform program in 
order to fulfil the citizen’s right?

III. Analysis
1. The implementation of land reform
The idea of land reform establishment in Indonesia can not be separated 
from Article 33 number 3 of Indonesian Constitution year 1945 
mentioned above, and is implemented into Article 7, 10, and 17 Basic 
Agrarian Law which says:
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“To not harm the public interest, the ownership and control of 
land is not allowed to exceed the limits” (Article 7 Law No.5 1960)
“Every person and legal entity that has an agricultural land right, 
obliged to do themselves actively with ways to prevent extortion” 
(Article 10 Paragraph 1 Law No. 5 1960)
“By the provisions of Article 7 is to achieve the objectives set 
forth in article 2, paragraph 3, the regulated maximum area and/
or a minimum of land that may be owned by something right 
mentioned in Article 16 by a family or a legal entity”. (Article 17 
Paragraph 1 Law No. 5 1960)
“Land exceeding the maximum limit referred to in paragraph 2 
of this article is taken by the government for compensation, for 
subsequent distribution to needing people under the provisions 
of the regulations”. (Article 17 Paragraph 3 Law No. 5 1960)
Beside those regulation, the mandate of land reform also 

mentioned in Article 5 of Decree of MPR (TAP MPR) No. IX/MPR/2001 
about Agrarian Reform and Natural Resources Management. It is 
explicitly mentioned to immediately  manage and organize the process 
of sustainable agrarian and resolve agrarian conflicts that exist. 

“Direction of agrarian reform is to implement the realignment 
of control, ownership, use and utilization of land (land reform), 
which are just a pay attention for people’s land”. (Article 5 Point b 
Decree of MPR (TAP MPR) No. IX/MPR/2001)
“Resolving conflicts relating to resource agrarian incurred during 
this same time can anticipate potential conflicts in the future to 
guarantee the implementation of enforcement law based on the 
principles referred Article 4 of this Decree”. (Article 5 Point d 
Decree of MPR (TAP MPR) No. IX/MPR/2001)
Due to the importance of those things, Indonesian government 

initiated the land reform provisions in the Law No. 56/Prp/1960 as the 
regulatory implementation of Agrarian Act. The implementation of land 
reform in Indonesia aims to achieve equitable distribution of resources 
among the lives of farmers, especially land, and to achieve equitable 
distribution of national production in order to create social justice and 
increase the national production in agriculture. Officially, this program 
was commenced in 1961. However, farmers are still awaiting for the 
implementation of this program to be consistently realised.
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Looking at chapter 7, 10, 17 on Basic Agrarian Law which have 
been listed above, asserting ownership of land based on the principles 
such as religion principle; nationality principle giving priority to national 
interests; democracy principle without discriminating religion, ethnic, 
and gender; equality and justice principle for the weaks, especially 
farmers; certainty and transparency principle provide certainty in the 
implementation; and principle of a just and civiled humanity becomes a 
basic principle to resolve disputes.

This article is certainly expected to create social welfare and 
achieve citizen’s right. The principles of land reform are closely related 
to the principle of the right to control the country. Land reform also 
organizes those who are entitled to have property rights, restrictions 
on the minimum and maximum land area, prevention of land being 
displaced, and ownership of land. 2 More specified, the foundations of 
land refom in Indonesia are: 3

a. The right of the state to control all natural resources derives from 
Article 33 Paragraph 3 Indonesian Constitution. Substantially, 
there are rights of the state to set welfare of the people up by 
adjusting the allocation, usage, inventory, and maintenance of 
earth, air, and space.

b. Authorizes the state to issue the proof of land ownership. The 
holders of rights to land are only Indonesian citizens, without 
any discriminations of sex. Foreignerse are not granted such 
land rights. There are some limits on the freedom of foreigner 
to own land in Indonesia, to prevent the transfer of benefits 
of Indonesian natural resources, such as private land where 
Indonesian people become laborers on land owned by foreigners.

c. The land area is limited by the state ownership, both on 
minimum and maximum excess. The consideration is the area 
of maximum land ownership is restricted from landlords that 
absorbing farmers through a system of land rental or mortgage 
the land. Threshold setting is intended for farming families are 

2 Syahyuti, Kendala Pelaksanaan Land Reform di Indonesia: Analisis Terhadap Kondisi dan 
Perkembangan Berbagai Faktor Prasyarat Pelaksanaan Reforma Agraria (Constraints The Implementation of 
Land Reform in Indonesia: Analysis of The Development of The Implementation of Agrarian Reform), Forum 
Agro-Economic Research /Forum Penelitian Agro Ekonomi (22) 2004, p 89

3 Noer Fauzi, Petani dan Penguasa (Farmers and The Ruler), Yogyakarta 1999, p 101
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not living on a small land area. Reinforcing correlation between 
the size of productivity with a small possession of the land. 
Small landholding, not only resulted in little income for the 
farmers but also at the macro (national) disadvantage due to low 
productivity.

Land is a cross-cutting issue, and within the framework of 
international law, land has many relations with other rights. However, 
land also opens access to certain groups such as the indigeneus people, 
as well as women. The rights are much influenced by the access to land, 
such as housing, food, water, jobs, and general principles of international 
law that provide protection relating to the access to land, such as equality, 
no discrimination in the ownership and inheritance. The access to land 
clearly affects many basic human rights.

A special rapporteur on the right to food “believes that access to 
land is one of the key elements necessary for eradicating hunger in the 
world,” and notes that “many rural people suffer from hunger because 
either they are landless, they do not hold secure tenure or their properties 
are so small that they cannot grow enough food to feed themselves.4

The implementation of land acquisition requires some attention 
because there is a difference in the perception of the state on land 
compensation, the amount of damages assessment, committees, 
procurement mechanisms that do not comply with the provisions 
and others. It causes stagnation and decreases the implementation of 
land reform. Land reform had been established before the Soekarno 
government era. The concentration of land ownership has lasted a long 
time, especially in colonial times when farm sector needed land. This 
called as a dislandowning process obviously supported by the Dutch 
Government.5

Although the Indonesian land reform made some progress 
during 1960–1965, the activity did not result in the redistribution of 
much agricultural land and did not affect many agricultural families, 

4 Commission on Human Rights, Report of the Special Rapporteur on the right to food, Jean Ziegler, 
¶ 22, U.N. Doc. A/57/356 (Aug. 27, 2002) [Hereinafter 2002 Report of the Special Rapporteur on the right 
to food], from Elisabeth Wickeri and Anil Kalhan, Land Rights Issues in International Human Rights Law, p 
8.

5 Lapera Team, Prinsip-Prinsip Reforma Agraria (Principles of Agrarian Reform), Yogyakarta 2001, 
p 80
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either on Java or off Java. Since 1965 there has been almost no land 
reform activity.6 In terms of households, the Indonesian land reform 
program has redistributed land to only 1,292,851 families, including 
816,849 families on Java. The average recipient received 0.66 ha 
throughout Indonesia and 0.42 ha on Java. In terms of 1963 population 
data for “farming” households (which does not include agricultural 
laborer households), the land reform program affected approximately 
11% of farming families in Indonesia and approximately 10% of farming 
families on Java.7

Land reform program executability can be seen from the 
government's political will. The hot issue now is about land acquisition 
for public interest and increased development and macro economics. 
While related to agricultural land, the welfare of the farmers to their own 
land and seek its own production received less attention. Evidence of 
labor employment rate is still high.

Citizen right in the Constitution of the Republic of Indonesia 
1945, set out in article 27 states that

1. All citizens shall be equal before the law and government and 
shall respect the law and the government without any exception;

2. Every citizen has the right to employment and decent living for 
humanity;

3. Every citizen has the right and duty to participate in the defense 
effort.

So in essence, every society with any profession in Indonesia, has 
a right decent livelihood exploitation. Just take a look from the history 
of Indonesia, land reform provisions contained in the BAL and the Law. 
56/Prp/1960 is to prevent the monopoly of land by a small number of 
landlords and also to ensure employing self-sufficient in food.8 Land 
reform itself, according to Russel King9 can be used as a basic concept, 

6 Roy Prosterman, Robert Mitchell, and others, Concept for Land Reform on Java, Rural 
Development Institute 2002,  p 2

7 BPS (Central Statistics Agency), Agricultural Statis tics, available at www.bps.go.id/census/ agh.
shtml,  p 3

8 Budi Harsono,  Hukum Agraria Indonesia (Agrarian Law in Indonesia), Jakarta 2005, p 36
9 Russel King, Land Reform: A World Survey, West View Press Boulder, Colorado 1977 p 11, 

in: Arie Sukanti Hutagalung, Program Redistribusi Tanah di Indonesia (Land Redistribution Program in 
Indonesia), Jakarta 1985, p 37
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good to meet a few steps toward social justice and to overcome obstacles 
in order of economic development. Through Law No. 56/Prp/1960, 
the government will take the land that exceeds the maximum tenure 
by paying compensation to the right holder to then be distributed to 
the peasants who have no land at all. In addition, the government also 
ought to provide land to farmers covering minimum viable for farmers 
to meet their survival.

By the explanation above, it can be seen that land reform so far has 
not met the point of success. It’s even hard to say that the implementation 
nowadays has satisfied the farmers. One of the crucial causes is the very 
small nominal of compensation provided by the government. However, 
land reform will possibly exist in future, as long as it is accompanied by 
other programs so that it will fulfil the citizen’s right as mentioned in 
Constitution of the Republic of Indonesia 1945.

Here is a short explanation why through land reform program, 
Indonesian citizens, especially who work in farming area can fulfill their 
rights, including living right, working right, social right, and citizen’s 
right.

Tabel. Analysis of Land Reform to Fulfil The Citizen’s Rights
No. Variabel Analysis
1. Basic Rights Throught the land reform program, farmers remain 

landless to work. As of February 2012, there are 5.36 
million people working in the non-agricultural sector 
(agricultural laborers).10 By the land acquisition and 
access to adequate land, it is expected that agricultural 
workers earn back their basic rights, like the right to 
life, the right to a job.

2. Housing Rights Data from Central Statistics Agency (BPS) shows 
that Indonesia has a shortage of homes (backlog) of 
13.6 million units or 70% greater than the data from 
Ministry of Housing as many as 8.1 million housing 
units. Only 78% of households have a livable home. 
The rest is still living in illegal areas such as the green 
areas of government, the laws, hire or rent a house.11 
Through land reform, there’s a hope that there will be 
no more landless people living in illegal areas.

10 Badan Pusat Statistik (Central Statistic Agency),  Monthly Report of Social Economy data, 
24th Edition,  May 2012

11 Rumah Urban, Indonesia Kekurangan 13,6 Juta Rumah (Indonesia Lacks 13,6 Milion Home), 
http://rumahurban.com/seenews2.php?id=38, 2 June 2011, accessed 1 February 2013
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No. Variabel Analysis
3. Rights to Land 

and Water
In 2001, BPN (National Land Agency) stated the total 
object land reform was 1,601,957 ha, in the period 1961–
2001 it had redistributed land area of 837,082 ha (52%) to 
1,921,762 farmer beneficiaries. In addition, the maximum 
excess compensation has been done by the government 
over area of 134 558 ha to 3385 former owners, with 
compensation of more than Rp. 88 trillion.12

4. Citizen’s Right As said by Polanyi, that “The reduction of man to labor 
and of nature to land under the impulsion of the market 
economy turns modern history into a high drama in 
which society, the chained protagonist, at last bursts 
its bonds.” 13 Furthermore, Polanyi also said that land 
(and also labours) is a requirement of community life. 
Involving the land (and labor) in the market mechanism 
is kind of degrading substance of society and will cause 
chaos resistance. Citizen’s right can be achieved through 
land reform even by indigeneus people. 
In fact, the BPS said that agriculture is still ranked 
first in primary employment. Nationally, the average 
nominal daily wage of farmer-laborers in the period April 
2012 only increased by 0.20 percent over the previous 
month’s wages of agricultural laborers, from Rp40.002 to 
Rp40.082.

2. Strategic solution to support land reform program
Land Reform program that has already been done and will be 
implemented, should be a basic national economy development 
program. Actually, agrarian reform (in a wider context of land reform) 
that is successfully implemented —from the experiences of many 
countries such as Japan, Taiwan, China, South Korea, Egypt, and so on— 
places land reform as the basis for their development of the national 
economy which then makes the basic importance for the growth of a 
strong national industry.14

Relationship between land reform program and Indonesian 
people is not only for those who have livelihood dependency to the land, 
but more than this, land reform will be a solid and stable foundation for 
economic and social development in Indonesia. Land reform may also 

12 Syahyuti, supra note 2, p 90
13 Karl Polanyi, The Great Transformation (1944-1957) < http://uncharted.org/frownland/

books/Polanyi/POL ANYI%20KARL%20-%20The%20Great%20Transformation%20-%20
v.1.0.html#page_56> accessed 8 January 2013

14 Dianto Bachriadi, Reforma Agraria untuk Indonesia (Agrarian Reform for Indonesia),  a paper to 
People’s Organizations in Java in Magelang 2007, p 2
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be the basis for the development of a democratic society. This program 
will open up some opportunities for the process of capital formation in 
the rural area that will be the basis for a strong industrialization process. 
In addition, it will also provide a dash of power in groups of poor rural 
farmers in social ties in the community. Give land to poor farmers who 
have been marginalized, as said by Prosterman, Temple and Hanstad, 
“the only effective way to shift the imbalance in the power structure 
that can then be the basis for the development of social institutions 
and political participatory, both at local and national level, while 
strengthening democracy” 15

In terms of food consumption, the majority of Indonesian people 
choose rice as a staple food. In some areas such as Maluku, rice can 
be replaced with sago, cassava, and maize. Indonesian land is such 
a fertile land so that plants can grow easily and healthy. From this 
natural tendency, land reform can obviously be a strong foundation for 
Indonesian people to reach better and prosperous Indonesia. However, 
it is clear enough that land reform needs a strategic program to make it 
easy to be implemented.

One of the things that is being discussed in international forums 
is the discourse of green economy and sustainable development 
programs. Nowadays, there is international commitment to run the 
green economy affirmed by the leaders of the countries in the world, and 
written in the new document called the future we want (2012) produced 
by the International Conference Rio +20 sustainable development in 
Rio de Janeiro, Brazil.16 The program is closely linked to the land reform 
program, by providing access to land which has a significant role in the 
development of economic. This is because of how’s access to land can 
help the people, especially farmers and rural communities to improve 
local agricultural yield, which leads to an increase in national income, 
helps to reduce unemployment, reduces poverty, and indirectly it 
includes fulfillment of the rights of indigenous, including the right to 
live, right to work, and also the rights of their citizens.

15 Prosterman, Roy L., Mary N. Temple dan Timothy M. Hanstad (1990), “Introduction”, in: 
Agrarian Reform and Grassroots Development: Ten Case Studies, Roy L. Prosterman, Mary N. Temple dan 
Timothy M. Hanstad (ed.) (Boulder: Lynne Rienner Publisher, Inc.), p 2, in: Dianto Bachriadi¸supra note 
14, p 5

16 United Nations, The Future We Want, <http://www.un.org/en/sustainablefuture/> accessed 8 
January 2013
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The obstacles during implementation of this program are related 
to each other, namely: inadequate regulation, the implementation of 
facilities that need to be repaired, and the citizen who know nothing about 
the land reform.17 Thus, there are four important factors as prerequisites 
for the implementation of land reform, namely the awareness and 
willingness of the political elite, the strong farmers’ organizations, the 
valid data, and adequate budgetary support.18 Green economic program 
can be included in the political will of the government.

Green Economics Program is considered suitable to accompany 
the passage of the land reform program because it has the same purpose, 
as discussed in the Rio +20 United Nations Conference on Suistainable 
Development, about the transition to a green economy to eradicate 
poverty. Even Indonesia, also needs a transition from the pro-liberal 
economy which takes side to capitalist economy to more pro-green 
organic farming which is one of the characteristics of Indonesia.

IV. Conclusion 
From that previous brief explanation, it can be seen that Indonesia 
found a hard way to implement land reform program. Eventhough it 
was successful in Indonesia some years ago (in 1960), it included only 
land area and limited number of receiving farmers. In the modern era 
that upholds the presence of foreign investment, it definitely decreases the 
success of land reform, also through government policy. As a conclusion, 
we can say that the implementation of Land Reform Policy nowadays 
does not satisfy the right of citizen, esspecially of the farmers.

However, the enforcement has never been so easy. Although 
supported by legislation that is also pro-citizen, the alignments to hold 
up land reform policy are still apparent and have not shown a bright 
point. To build Indonesia as a prosperous and just country would require 
the synergistic struggle and communication of all parties concerned. If 
the strategic outposts also experience similar problems, of course these 
ideals will not be achieved. Land reform must be accompanied by efforts 
to rationalize the market and carry out other experiments such as Green 
Economy Program that is nowadays often discussed in international 
forum, but other changes should not be used to substitute land reform.

17 Arie Sukanti Hutagalung, supra note 9, p 83
18 Syahyuti, supra note 2, p 1
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As a recommendation, government as policy maker is expected 
to take pro-citizen policies. The following are recommendations that 
can compensate for a solution that has been offered so far:

a. Strengthening administrative infrastructure and population in 
relation to the management of land for land reform to deserve 
the truly benefit;

b. Re-building committe of land reform as good as it was in 1960, 
and accompanied with clear regulation;

c. Reexamining the Business License and other legal business 
licenses. Government, has a right to call it off if it is considered 
contradictive to the constitution and the country’s national 
interests. The biggest challenge here is the guts of governments 
to realize and hold the evaluation on;

d. Implementing Green Economy Program as a strategic program 
to support land reform in Indonesia.
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Eka Widya Adi Putra
 

Limited Freedom of Speech and Expression in the 
Online Media in Indonesia

Introductory Remarks
Internet challenges the rights to have freedom of getting information 
and expressing opinion. On the one hand, internet empowers freedom 
of expression by providing individuals with new means of expressions. 
On the other hand, the free flow of information has raised the call for 
content regulation, not least to restrict minors access to potentially 
harmful information. This schism has led to legal attempts to regulate 
content and to new self-regulatory schemes implemented by private 
parties.

The attempts to regulate content raise the question of how to 
define internet in terms of “public sphere” and accordingly protect online 
rights of information and opinion. Internet has strong public sphere 
elements, and should receive the same level of protection, which has 
been given to rights of expression in the physical world.1 Regarding the 
tendency towards self-regulation, it will point to the problem of having 
private parties managing a public sphere, hence regulating according to 
commercial codes of consumer demand rather than to the principles 
inherent in the rights of expressions, such as the right of every minority 
to voice his opinion.2

As a conclusion, the time has come for states to take on their 
responsibility and strengthen the protection of freedom of information 
and opinion on internet.3

1 Doddy Yudhista and Tim MWCC, Teknologi Informasi dan Pembangunan Demokrasi di Indonesia 
(Information Technology and Democracy Construction in Indonesia), Jakarta : Habibie Center, 2002, page. 
21.

2 Available at : http://irpcharter.org/wpcharter/archives/42/html, accessed on 11 May 2012.
3 Available at : http://gilc.org/speech/report/html, accessed on 11 May 2012.
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I. Background 
The era of globalization and free trade, make every countries grow 
and get more advance in the field of information technology. One 
manifestation of this technological progress can be seen from the 
increase in the intensity of information exchange and trade transactions 
through online media by internet. Through the internet, people can 
communicate without being limited by space and time, so it can be said 
that the internet is one of the channels for the world society to deliver 
their opinions and thoughts to each other.4

Freedom of speech on the internet media has the power to 
transform society and change history. Public can express their opinion 
by using social media, such as Facebook, Twitter and blogs. But in reality, 
freedom of giving and expressing opinion is still pressured and is not 
given legal protection, which causes the level of freedom of expressing 
opinion in the internet media has been decreased significantly.

Indonesia has established Law No. 11 / 2008 on Electronic 
Information and Transactions (“Law No. 11/2008”) that controls the 
protection of freedom of expressing opinion via internet from the 
perspective of Human Rights, but the results show that Law No. 11 / 
2008 on Information and Electronic Transaction is not fully successful 
to protect freedom of expressing opinion of Indonesian citizens as 
personal rights to communicate their opinion through the internet 
media.5 This problem can be inferred from the number of cases related 
to the restraint of freedom of expressing opinion on the internet, such 
as that of Prita Mulyasari and Omni Hospital and the case of “Bibit and 
Chandra”.6

Based on those background, the author is interested to examine 
more deeply about the freedom of speech and opinion in the internet 
media as well as its protection through the Law No. 11/2008 on 
Information and Electronic Transaction. Every law contains binding 
rights and obligations for citizens. Every right always gives an obligation 
to honor and respect other people’s rights, and the implementation 

4 Available at : http://tutorialbloggerpemula.wordpress.com/2011/07/05/kendali-terhadap-
kebebasan-berpendapat-di-internet.html, accessed on 11 May 2012.

5 Asril Sitompul, Hukum Internet, Pengenalan Mengenai Masalah Hukum di Cyberspace 
(Introduction About Legal Problem Cyberspace), Bandung : PT. Citra Aditya Bakti, 2001, page. 74.

6 Law No. 11 of 2008 on Electronic Information and Transaction.
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of these rights may be controlled by the law. Whereas in the law 
of Information and Electronic Transaction, there are no obvious 
restrictions on it.

II. Legal Problems
Law No. 11 Concerning Electronic Information and Transactions protects 
consumers in electronic transactions by stipulating that everyone has 
the rights to obtain accurate and complete information with respect to 
contract requirements and products offered electronically in Indonesia. 
A variety of dispute resolution methods are offered to consumers in 
order to obtain legal redress under the law, including class actions, civil 
actions in the commercial court, actions taken by the government to 
protect the public interest, and alternative dispute resolution, including 
binding arbitration.7

The Government of the Republic of Indonesia understands 
that Indonesia is becoming a part of the information development. 
Consequently, many new forms of legal actions which were not covered 
by current Indonesian laws and regulations now have to be regulated. 
On 21 April 2008, after being approved by the House of Representatives, 
Law No. 11/2008 regarding Information and Electronic Transactions 
(“Law No 11/2008”) was enacted by government of Indonesia. Law 
No. 11/2008 has come into effect and has legal power from its date of 
enactment.8

Law No. 11/2008 applies to everyone (individuals or legal entities 
whether Indonesian or foreigner) conducting legal actions regulated 
under Law No. 11/2008 whether in the territory of the Republic of 
Indonesia or outside the territory of the Republic of Indonesia to the 
extent such legal actions have legal consequences in the territory of 
the Republic of Indonesia and/or outside the territory of the Republic 
Indonesia. Law No. 11/2008 regulates :

1. the use of electronic documents and/or information as evidence 
before Indonesian Courts;

2. electronic signatures;
7 Available at : http://www.asialaw.com/Article/2004303/Channel/17441/The-law-on-

electronic-transactions-and-information-a-general-outline.html, accessed on 12 May 2012.
8 Available at : http://www.asialaw.com/Article/2004303/Channel/17441/The-law-on-

electronic-transactions-and-information-a-general-outline.html, accessed on 12 May 2012.
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3. electronic transactions;
4. domain name, intellectual properties, and protection of personal 

rights; and the illegal actions and criminal penalties may be 
imposed by Indonesian government.

Law No. 11/2008 states that all government authorities, 
individuals, legal entities may own domain names based on “the first to 
register” principal. Furthermore, the law provides that the organizer of 
a domain name may be the Government of the Republic of Indonesia 
and/or members of the public. However, if there is a dispute over a 
domain name, the Government of the Republic of Indonesia may 
temporarily take control of the management of the disputed domain 
name. The Government of the Republic of Indonesia recognizes the 
organizers of domains outside the territory of the Republic of Indonesia 
and domain names registered with it to the extent they are not contrary 
to Indonesian laws and regulations.9

Electronic information and/or documents in the form of 
intellectual property, and web sites are protected as intellectual property 
under Indonesian laws on intellectual property. Furthermore, unless 
determined by Indonesian laws and regulations, the use of information 
through electronic media which is related to personal data (either 
individual data or legal entity data) must be approved by the relevant 
individuals or legal entities.

Freedom of opinion and expression on the internet which was 
initially believed can guarantee citizen’s rights, in fact gets interference 
from the establishment of Law No. 11/2008 on Information and 
Electronic Transactions. Freedom to express opinions expression 
has been formulated in UUD 1945, especially in Article 28 (Freedom 
of association and assembly), Article 28 E Paragraph (3) UUD 1945 
(Every person has the right to freedom of association, assembly, opinion 
and expression), and Article 28 F of UUD 1945 (Everyone has the right 
to communicate and obtain information to develop personal and social 
environment, and the right to seek, obtain, possess, store, process and 
convey information using all available channels).10

9 Available at : http://www.goforthelaw.com/articles/fromlawstu/article16.html, accessed on 
12 May 2012.

10 Available at : http://adityapradanaputra.blogspot.com/2012/03/undang-undang-ite.html, 
accessed on 10 May 2012.
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Law No. 11/2008 on Information and Electronic Transactions is 
considered as a response to a variety of internet-related cases that is 
believed not to be reached by general law. But now, Law No. 11/2008 on 
Information and Electronic Transactions cannot be applied perfectly. 
In fact there are many cases of freedom of opinion on internet that can 
be solved just by Indonesian criminal code (KUHP - Kitab Undang-
Undang Hukum Pidana).

In some ways, Indonesian criminal code is actually still able to 
handle criminal cases that happen in the internet, such as defamation, 
decency violation, spread of hatred issue, blasphemy, gambling, threats 
and several crimes.11

The Supreme Court gave an opinion about the testing effort. Law 
No. 11/2008 on Information and Electronic Transactions will cause 
controversy if it is not applied well. If it is applied perfectly, it is able to 
handle criminal cases that happen in the internet and to give the law 
protection and law guarantee to citizen’s rights about the rights and 
freedom of giving opinion and rights12

Law No. 11/2008 on Information and Electronic Transaction 
is reputed as a legal source in Indonesia in the field of Information 
Technology and Electronic Transactions. As it is well known by 
the public, after the passing of this regulation, there has been also 
a controversy in terms of protection on freedom of expression of the 
community by this regulation.

Case 1
Prita Mulyasari is a housewife from Tangerang, West Java and mother 
of two who was a patient at Omni International Hospital for an illness 
that was eventually misdiagnosed as mumps.13 Her complaints about 
her treatment which started as a private email were made public and 
she was jailed after losing a civil defamation suit taken by the hospital.

The case has highlighted over-reaction of Indonesian prosecutors 
when presented with cases being pursued by influential individuals 
and companies14. Due to the presidential election in July 2009, various 

11 Asril Sitompul, supra note 5, page. 27.
12 Asril Sitompul, supra note 5, page. 25.
13 Fitzpatrick, Stephen Jail for email exposes law’s heavy hand The Australian June 6-7, page 14.
14 Available at : http://www.thejakartapost.com/news/2009/06/05/blame-game-starts-over-
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candidates visited Prita case15. Support from a group on Facebook had 
attracted considerable supports as well as Indonesian blog sites.16

The case has brought attention to clauses of the Indonesian 
Information and Electronic Transaction Law which are currently being 
challenged and questioned as a result of Prita Mulyasari’s case17.

Prita was fined 204 million rupiah (US$ 20,500), causing support 
for her to grow stronger. A mailing list and Facebook group called “KOIN 
UNTUK PRITA”18 started gathering money from people throughout 
Indonesia. People started collecting coins to help her to pay the fine19.
Seeing the huge support for Prita, Omni International Hospital dropped 
its civil lawsuit.

Case 2
Another case of the efforts that are considered to limit the freedom of 
speech was not only experienced by Prita, because previously there were 
some similar cases as experienced by Alvin Lie and Narliswandi Piliang 
in June 2008, when Narliswandi was accused of defamation for writing 
on his personal blog. Also in November 2008 there was also a try to 
criminalize the freedom of expression, in which Erick J. Adriansjah 
was considered to spread rumors through the Internet against several 
difficulties associated with bank liquidity. Of some of the cases above, 
it is sufficient to prove that freedom of speech which is in fact, a human 
right and should be protected by the state, despite the fact that it is very 
easy to put someone in jail on charges of defamation. Now, this case 
causes a controversy issue led by the leaders of the KPK20, Bibit Samat. R. 
and Chandra H. Through the internet by social media (read : facebook), 
the society give pros and cons opinions about the case. People stated the 
case was a defamation case. From that case, the society conclude that 

misuse-law-prita mulyasari case.html, accessed on 13 May 2012.
15 Available at : http://www.allvoices.com/contributed-news/3360699-prita-mulyasari-cases-a-

good-issue-togain supporters-on indonesian-presidential-race-campaign.html, accessed on 13 May 2012.
16 Available at : http://www.gedubrak.com/2009/06/03/isi-email-dari-ibu-prita-mulyasari-yang 

Menghebohkan.html, accessed on 13 May 2012.
17 Available at : http://theunspunblog.com/2009/06/03/prita-mulyasari-the-fuss-and-the-fury-

of-the onliners.html, accessed on 13 May 2012.
18 Available at : http://www.facebook.com/group.php?gid=188384790266.html, accessed on 13 

May 2012.
19 Availbale at : http://thejakartaglobe.com/home/coins-for-prita-reach-rp-195m-and-counting-

as-donation deadline approaches/347308.html, accessed on 13 May 2012.
20 KPK is an Indonesian law institution that has an effort to eliminate corruption case in Indonesia.
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there is a big problem about the regulation that gives a legal protection 
for freedom of opinion and expression rights, especially in Indonesia.21

III. Analysis
1. The development of opinion, speech and expression freedom on 

the internet in Indonesia

i. First period
When the internet became something new in Indonesia around mid 
‘90s, people reacted with a various response. Some people regarded it 
as an alternative media and all the information presented was certainly 
true, but the others judged it as a media containing “hoax” information 
and merely gossips.22

At that time, the internet was used as an alternative media to 
publish a confidential information. The most preferred when it is about 
“New Order” government information. A certain amount of sensitive 
information could not be published on mass media, instead it was 
published in cyberspace, through simple site or internet mailing lists. 
According to historical file, there were virtually objections from the 
government at that time. Maybe because the government has not fully 
understood what the internet is, and has not yet considered freedom of 
expression on the internet as a serious problem.23

Internet eventually becomes the source for portal of news site, 
initiated by the detik.com, one of the famous news portal in Indonesia. 
This period, the news presented in the virtual world started to get a big 
attention from society. Critical readers started questioning about the 
fact of the information. The public could easily sort out the information 
that they got from the internet, whether the information told the truth 
or not.

ii. Golden period
The late 2000 until early 2010 might be referred as the golden period for 
freedom of expression on internet. Especially when the number of users 

21 The Johannesburg Principles on National Security, Freedom of Expression and Access to 
Information, E/CN.4/1996/39 (1996). Johannesburg Principles, Principle 1.1.

22 Available at : http://adiprakosa.blogspot.com/2008/03/demokrasi-kebebasan-berpendapat-
ski-4.html, accessed on 13 May 2012.

23 Available at : http://adiprakosa.blogspot.com/2008/03/demokrasi-kebebasan-berpendapat-
ski-4.html accessed on 13 May 2012.
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realized that they could transmit or publish anything on the internet, 
not only news in the form of words, but also images and even the video.24

In the early decades of the 2000s, the public had been surprised 
by the emergence of photographs of the top actor and actress naked. 
Because the image processing program was not popular at that time, 
many people thought that photos were original. Many people did not 
realize that the picture was actually just a digital editing. Besides images, 
there was also sites that contained pornographies.

Freedom of expression on the internet was also debated. A 
number of forums and sites was used as a medium for debate. The most 
trending topic was religion. Such debates have continued to appear until 
now. Even the administrator of the forum in the site tried to remove 
most of it (the religions content), because debates about religion always 
causes complicated problem in society.25

iii. Social media period
Since 2009, freedom of expression on the internet has started to show 
a different dimension. Internet has been increasingly recognized. All of 
the people involving in the internet surely have an address of electronic 
mail (e-mail). The number of social networking sites or social media 
has been also giving its own color. Now, almost all of young people 
in Indonesia have an account on Facebook. Some adults also use 
social networking invented by Mark Zuckerberg. Not only about the 
phenomenon of Facebook but also Microblogging service Twitter has 
also become an integral part. Many of those who make a Twitter account 
use their account as their name or their official identity.26

Twitter and Facebook are no longer narcissism, but they begin 
to transform the social media concerning with various issues, like the 
movement group such as “Save Jakarta” or “Jalin Merapi” in Facebook 
and Twitter. It is a form of solidarity woven by the virtual world, especially 
Twitter and Facebook. For Facebook, public would still remember how 
to support Prita by collecting coins, and also the support for the leaders 
of KPK (Komisi Pemberantasan Korupsi) Chandra Hamzah and Bibit 

24 Doddy Yudhistha and Tim MWCC, supra note 1, page. 17.
25 Available at : http://www.asialaw.com/Article/2004303/Channel/17441/The-law-on-

electronic-transactions_andinformation-a-general-outline.html,accessed on 13 May 2012.
26 Available at : http://www.cgap.org/p/site/c/template.rc/1.1.6133/, accessed on 12 May 2012
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Samad Rianto through the campaign “Cicak Versus Buaya” that involved 
almost 1.3 million Facebook users, and another was the support for the 
former Minister of Finance Sri Mulyani.

2. Opportunities and threats
The Growth of internet in Indonesia showed an amazing results. In the 
period 2000 to 2010, an increasing number of internet users increased 
up to 1,500 %. Active internet users in Indonesia, as reported by the 
BBC, in the range of 30 million were ranked to the fifth largest internet 
users in Asia, after China, Japan, India and South Korea, and the 16th of 
the world’s internet users.

Accompanying the growth of the internet and social networking 
site users, Indonesia until mid-2011 was ranked to the second highest in 
the world of Facebook users, which was 38.5 million, and Twitter users 
according to comScore27 reached 5 million, which put Indonesia as one 
of the highest users in the world.

Indonesia is no longer as a foreign “players” in cyberspace. 
However, in line with it, the stumbling block of the regulation has still 
limited the rights and freedom of opinion and expression on internet 
media. If Internet users are not careful and being careless, then they will 
get punishment.

Indeed, after Prita’s case, there has been no more cases related to 
violations on the internet media in Indonesia. There are several other 
cases, but they are generally not as bad as Prita’s case.

However this problem would become an introspective source 
for legislative to check and fix again about the regulation. Internet 
practitioners cannot expect the nature of the majority of Indonesian 
people, especially users of social networking that is easy to pity, to judge, 
or to be the victim of injustice.28

3. Criminal cases
Many actions are deemed to be criminal acts under Law No. 11/2008, 
among others, distributing and/or transmitting and/or making 
accessible electronic information/documents contrary to moral norms 

27 One of the sites that calculates number of social media users in the world.
28 Available at : http://blog-id.info/article/act-no-11-year-2008-on-information-and-electronic-

transactions accessed on 12 May 2012.
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in Indonesia or related to gambling or insulting or blackmailing or 
threatening other people. The law also prohibits illegal access to other 
people’s computers in any way whatsoever. These restrictions are also 
applicable to the ones who commit such acts outside the territory of the 
Republic of Indonesia against electronic systems in the territory of the 
Republic of Indonesia. Criminal penalties imposed by Law No. 11/2008 
are imprisonment and/or fines depending on the seriousness of the 
criminal act committed by the relevant parties.

Indonesian government will enact Government Regulations to 
enforce the provisions of Law No. 11/2008, including but not limited to 
the provisions referred to above.29

4. Implementation of Law No. 11 of 2008 on Electronic Information 
and Transactions

Law No. 11/2008 on Electronic Information and Transactions pertains 
to the protection of freedom of opinion and expression via internet from 
the perspective of Human Rights, but the results showed that in law No. 
11/2008 on Information and Electronic Transaction was not successful 
to protect freedom of expression of Indonesian citizens as a personal 
right to communicate through the medium of internet. This problem 
can be inferred from the number of cases related to the restraint of 
freedom of opinion on the internet, such as Prita Mulyasari in Omni 
Hospital case and “Bibit-Chandra” case.

As already explained Law No. 11/2008 on Electronic Information 
and Transactions provision relating to freedom of opinion and 
expression is only regulated in one article and the only regulation about 
ban without any rights. Based on that, the provision is still confusing. 
Thus, this regulation requires more provisions related to freedom of 
opinion and expression. As human rights are included as one of political 
rights and personal rights, freedom of opinion and expression should 
be protected and cannot be reduced. However, those rights also give an 
obligation to honor and respect other people’s rights.30

29   Available at : http://ekasandy.wordpress.com/2012/01/18/kebebasan-berpendapat-
berdasar-atas-undangundang-nomor-9-tahun-1998-tentang-kebebasan-mengemukakan-pendapat-di-
muka-umum-ditinjau-dari-perspektif-hak-asasi-manusia.html, accessed on 11 May 2012.

30 tvone.co.id, 30 june 2009 dan artikel berjudul “Memahami Pencemaran Nama Baik” by Dr 
Eddy OS Hiariej, S.H, M.Hum written on Harian Kompas 5 June 2009.
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IV. Conclusion
Based on these cases, it can be seen clearly that the freedom of expression 
on the Internet in Indonesia is still only a limited discourse. Law No. 
11/2008 on Information and Electronic Transaction is expected to 
regulate freedom of expression for internet users in Indonesia and even 
can be used as a weapon to impose sanctions to someone who wants 
to express their opinion in the virtual world. These cases has turned 
into a massive effect, in which many law practitioners, journalists, 
community, and even its own bureaucrats and politicians as well pay 
attention to the problems faced by Prita. They assumed that the case  
hurts the democracy and curbs the freedom of speech and opinion, 
which has been upheld and recognized in Indonesia, although many 
people believe that the freedom is granted and protected under the law 
of Indonesia Constitution.
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