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INTRODUCTION 

The ocean is an important ecosystem, covering over 70% of the earth’s surface 

and providing a rich source of food and income and for coastal communities in 

particular. Despite its importance, human activities such like unsustainable fishing 

practices, land and sea based pollution, coastal development, and pollution growth have 

been causing significant damage to marine biodiversity and productivity which are vital 

to human survival and well-being. Besides, the negative impact of climate change such 

as rising sea level and temperature, acidification of the sea and changing weather 

pattern aggravate the degradation of the marine ecosystem. It is imperative that the 

ocean, together with the people living around it, must be scientifically understood and 

politically comprehended so that this resources could be continue to support and sustain 

human life.3  

The oceans have been the subject of international law because until recently the 

seaward extent of coastal state jurisdiction was no more than three nautical miles from 

the coast. Waters, seabed, subsoil, airspace, and the resources thereof beyond this limit 

were open to all, and could not be the subject of national claims. It was necessary, 

therefore, to secure changes in international law to permit states to extend their 

jurisdiction beyond the three nautical mile limit because it was essential that such claims 

be mutually recognized and accepted by all countries. In line to the ocean subject 

matter, the 1982 United Nations Convention on the law of the Sea (UNCLOS) provides a 

comprehensive regime for marine zones and jurisdiction, including air space, 

conservation and management of marine living resources, protection and preservation of 

                                                 
1 Paper presented at International Seminar and Indonesia Forum on Ocean Law: Building 
Comprehensive Perspective on National Security and Sustainable Development, jointly organized 

by Faculty of Law Brawijaya University, Wollongong University of Australia, and Trisakti University 

of Jakarta conducted on 17 to 19 May, 2010 at Faculty of Law Brawijaya University, Malang. 
2 Professor of Law Faculty of Law Brawijaya University (nurjayai@yahoo.com)  
3 “Introduction”: Proceeding International Symposium on Ocean Science, Technology and Policy, 
carried out on May 12 to 14, 2009 in Manado, North Sulawesi, Indonesia. 
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the marine environment, marine scientific research, management of seabed resources, 

and procedures for dispute settlement.4 

Indonesia has been well known as a wide and rich country in term of its natural 

resources namely tropical rain forest resources, mineral and oil and natural gas, as well 

as biological diversity, contained therein side the territory. In addition, Indonesia is also 

known as a thousand islands country due to its total of more then 17.000 large and 

small islands within the territory of Indonesia. It is also recorded that Indonesia has a 

total of 81.000 kilometer coastal line length and more then 6 million kilometer square of 

marine zone and territory of the sea It is, therefore, Indonesia can be categorized as an 

archipelagic State based on the 1982 United States Convention on the Law of the Sea 

(UNCLOS 1982).5 

However, it become an academic fact that law of the sea and maritime law has 

been  less paid into account and attention by academics and scholars and the 

Government as well in the country if compared to the other fields of law namely 

economic and business law, criminal law, private law, environmental law, constitutional 

law, administrative law, criminal law, forestry law, and mining law as well. It is, 

therefore, the paper attempts to examine and comprehensive explore perspectives of 

maritime law with starting from aspect of ideology of the State and the existing laws 

                                                 
4 Kresno Buntoro, “Archipelagic State Regime: Implications for Indonesia”, paper presented at 

International Symposium on Ocean Science, Technology and Policy conducted  on May 12 – 14, 
2009 in Manado, North Sulawesi. 
5 The regime of archipelagic waters is available only to states comprised of one or more 
archipelagos.  These countries are entitled to establish archipelagic baselines around the entire 

country, drawn from and to the outermost islands of the group, provided that the ration of land 

and water this enclosed does not exceed 1:9.  Indonesia has established a single system of 
archipelagic baselines enclosing all the islands of which the country is comprised.  Waters 

landward of these baselines are archipelagic waters, subject to the sovereignty of the State. The 
normal suite of marine jurisdictional claims – territorial sea, contiguous zones, continental shelf 

and exclusive economic zone - are measured from archipelagic baselines.  All state parties to 

UNCLOS must fix the extent of marine areas which they claim as being subject to their 
jurisdiction pursuant to the provisions of the Convention. Archipelagic states, like other coastal 

countries, may find that any zone of claimed jurisdiction overlaps with a claim validly made by an 
opposite or adjacent neighbouring State. Indonesia has maritime boundaries with several 

countries. It has opposite boundaries with India, Sri Lanka, Thailand, peninsular Malaysia, 
Singapore, Viet Nam, the Philippines, Timor Leste (opposite various islands of Nusa Tenggara 

Timor), and Australia; and adjacent boundaries with the Malaysian states of Sabah and Sarawak, 

Papua New Guinea, and Timor Leste (with West Timor). Many of these boundaries have been 
agreed. See “Final Report of the Study on Capacity Building for Decentralized Natural Resources 

Management”, ADB TA 3523-INO, Hatfield Consultants Ltd., West Vancouver, Canada, 2004, pp. 
22-23. 
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that particularly regulating coastal and marine resources, and to continued to the 

explanation of basic principles dimension that should taken in account in the level of law 

and policy making, implementation and enforcement as well concerning coastal and 

ocean resources control and management in the country.     

 

IDEOLOGY OF THE STATE AND CHARATERISTIC OF THE EXISTING  LAWS  
 

For the Indonesian context, the ultimate source of authority for State control 

over natural resources has been the 1945 Constitution (UUD 1945), and particularly 

Article 33 Paragraph 3 states that “Land and water and the natural resources contained 

therein shall be controlled by the State and be utilized for the greatest welfare of the 

people. 

This is the so called ideology of the State in controlling and managing natural 

resources in the territory of Indonesia. Such ideology of the State in the previous regime  

employed in order to establish the national development paradigm namely Economic 

Growth Development which systematically outlined within Garis-garis Besar Haluan 

Negara (the Broad Guidelines of State Policy). Hence, the State’s paradigm in relation to 

natural resources management i.e. State-based Natural Resources Management 

enforced to support implementation of the economic growth development focusing its 

objective mainly to enhancing the State revenue. The resources management paradigm 

mentioned above has been further elaborated within Program Pembangunan Nasional 

(the National Development Program) which defined and regulated on the Act No. 

25/2000 concerning Program Pembangunan Nasional. Recently, the National 

Development Programs has been formulating as the Long-term National Development 

Program which defined as substances of UU No. 25 Tahun 2004 tentang Sistem 

Perencanaan Pembangunan Nasional (Act of National Development Planning System), as 

well as within the document of Rencana Pembangunan Jangka Panjang dan Menengah 

(Long-Mid Term National Development Planning) for the general guidance of national 

development management and implementation.  

In this respect, the control of access to natural resources and environment become 

much more than a State Ideology and Legal Configuration of the State. In this sense, 

laws and regulations allocate natural resources access, control and use, establish the 

mechanism of management, and articulate principles and norms of the State pertaining 
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to natural resources and environment. In other word, this is the so called the Ideology 

of State Authority and Legitimacy in controlling and managing natural resources and 

environment in the country (Barber, 1989; Peluso, 1992).  

    The basic principles of control over resources clearly defined and reaffirmed 

within the State laws concerning natural resources control and management. Those are 

Exclusive Economic Zone Law of 1983, Bio-diversity Law of 1990, Spatial Use Law of 

1992, Water Resource Law of 2004, Fisheries Law of 2004, Coastal Zone and Small 

Islands Law of 2007, Mineral Resource and Coal of 2009, Tourism Management Law of 

2009, and the Human Environment Protection and Management Law of 2009. In case 

we conduct a critical analyze with regard to norms and substances included within the 

mentioned Acts on  natural resources in comprehensive way, we could identify a number 

of legal characteristics that contained therein such as follows: 

1. In term of their roles and functions, the Acts have been exploitation-oriented and that 

the ecological conservation ignorance in order to keep the State revenue increasingly. 

2. In respect of utilization opportunity provided, the Acts have been very capital-

oriented and that means the only big and rich and high capital corporations can take 

opportunity in utilizing natural resources. 

3. In the sense of resources management regime, the Acts have been centralistic and 

top-down management, and or State-based resources management, and therefore 

ignoring regional and community-based management regime. 

4. In term of institutions in managing resources, the Acts has been sectoral in term of 

officially institutions, and that means each component of natural resources separately 

controlled and managed by respective institution supported by its own laws and 

regulations, and of absence coordination mechanism between sectors. 

5. In the sense of policy making processes, the Acts tend to ignoring transparences and 

public participatory involvement in the process of decision and policy making. 

6. In term of community rights recognition, the Acts tend to disregard the existing of 

indigenous adat property rights with deal to natural resources tenure and 

management; 

7. In respect of legal pluralism ideology, the Acts tend to neglect the fact of legal 

pluralism and the really existence of customary adat law in particular within the 

Indonesia’s system of law.            
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In summary, it could be said that laws with deal to natural resources management 

have become the idiom for expression of State’s authority and legitimacy to control 

resources tenures and management, and has systematically decreased the role and 

capacity of regional governments and the local communities in controlling and managing 

natural resources in particular.  

 
BASIC PRINCIPLES OF NATURAL RESOURCES MANAGEMENT 

 

In accordance to the rising global issues regarding human rights, 

democratization, human environment and natural resources, as well as gender issue 

throughout the world in the last four decades, Indonesia as part of international 

community has been encouraged to conduct both inward and outward looking especially 

to take into action for incorporate global principles in managing human environment and 

natural resources that internationally accepted as defined within the 1972 Stockholm 

Declaration. The said Global Principles that should be followed and adopted within the 

national laws and regulations in the whole signed respected countries have to be based 

on just, democratic, and sustainable principles. 

Principle of just refers to the philosophy of fairness on natural resources 

management and policy namely the said policy should be planned, implemented, 

monitored, and evaluated with the purpose of protecting and preserving environment 

and natural  sustainability. It means that legal and policy that enacted by the 

Government in managing and utilizing resources should be fairness in term of allocating 

and distribution for inter-generations and particularly for the coming generations.  

Democratic principle refers to the dimension of balancing legal standing between 

people and the Government in a Nation State governance. It means that in the sense of 

relationship pattern between the two main actors namely people and the Government, 

there is no relationship pattern of super-ordinance and sub-ordinance between the 

mentioned two actors, as well as none superior and inferior relationship pattern - both 

of them are equal and balance in position before the Constitution and the State law. 

Hence, principles of genuine public participation and transparence become an important 

principles in the time of policy and decision making processes. The people should 

regularly be involved in the law making processes by the Government in the national 

level and regional level based on the structure of Government system. Space for public 
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participation should be opened and provided within the State law in the implementation 

of the integrated national development especially within the natural resources 

management and utilization in the community level for the purpose of enhancing 

prosperity of the whole people of Indonesia.  

Principle of respect and recognition of communal rights of the local adat 

communities over natural resources become an important principle should be given into 

account in controlling and managing natural resources. The 1945 Constitution clearly 

defined that the State recognizes rights of the adat communities over natural resources 

as long as was not in conflict with national interest and provisions of the State law.   

Decentralization principle refers to the authority delegation from the Central 

Government to the regional Government. It means that in line to the so called 

responsibility of natural resources control and management handed over to the regional 

Government for the purpose of improving regional revenue and prosperity of the local 

people. The main duty of the regional Government has been to provide regional laws 

with regarding preservation and conservation of natural resources as well as developing 

public services and prosperity  of the regional communities.        

In relation to natural resources management itself,  sustainable management 

principle become an urgent and importance principle in the field of environment and 

resources law. It refers to policy of the Government in taking responsibility in utilizing of 

a continued and long-term natural resources preservation and conservation. Natural 

resources should be given into account in the sense of its improvement in function and 

utilization for presently generation and the coming generation. Indeed, resources has a 

carrying capacity limitation, classified as renewable and nonrenewable resources that 

should be taken into account by the Government.       

 

DISCUSSION AND RECOMMENDATION  

As part of the international community Indonesia has a mainly duty to protect 

and conserve natural resources and human environment in order to keep sustainable 

development in the country, as well as contribute the attempt of global community in 

keeping climate stability and sustainable environment management internationally based 

on management principles of just, democratic and sustainability.       
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It is, therefore, in respect of law and policy establishment for natural resources 

control and management should be based on basic principles as follows: 

1. Natural resources should be managed and utilized for the purpose of enhancing 

the greatest prosperity of the whole people of Indonesia. 

2. Natural resources should be allocated and distributed as just and fairness way 

for the present generation and mainly the coming generation. 

3. Natural resource should be understood as a system of human being livelihood 

and ecological system (ecosystem) as well. Hence, in the effort of resources 

utilization should be carefully and be better to take preventive action by 

employing   what it is called as precautionary principle.  

4. Natural resources management practices should be directed to employ 

integrated approach in the sense policy making, institutions building, and 

resource management mechanism.  

5. Local community should really be involved in the management of natural 

resources as they have their own local wisdom in controlling and managing 

natural resources for years and generations as reflected within their own 

customary law.. It should be respected and recognized that the local adat 

communities throughout Indonesia are importance actors and best partner of 

the Government in the effort of managing natural resources in the country. 

6. Customary law of the adat communities which is called hukum adat (adat law) 

should be recognized as part of Indonesia’s law system. In relation to the 

regulation of  natural resources management and utilization, adapt law may 

more be effective if compared to the implementation of the State law. 

7. One should be given into account that natural resources management and 

practices need to accommodate the local specifications in respect of  typical 

geography, biological region (bioregion), as well as dimension of wisdom and 

beliefs of the local people as social and cultural capitals that can be enforced for 

protecting and preserving natural resources in the country.     

The said principles above have naturally been reflected in the 1945 

Constitution particularly within the fourth part of the Introduction which states that main 

purpose the Nation State building and obligation of the Government is to protect and 

preserve the whole part of Indonesia territory and natural resources contained therein, 
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enhancing the genuine prosperity of the people, as well as the establishment of smart 

and educated the whole people of Indonesia. Accordingly, focus of the mentioned 

principles can be concluded that the Indonesian natural resources control and  

management should be as follows:  

1. Sustainable resources-oriented as mainly principle reflected within policy of the 

Government. 

2. Community-based resource management should be basic principle that defined 

within relationship pattern between local people and the Government. 

3. Integrated-based resource management as basic principle for coordinate element 

of stakeholders in resources management; 

4. Decentralized natural resources management for regulating and sharing authority 

between central and regional Government. 

5. Respecting and recognizing the local wisdom and providing space for the 

resources rights of the local adat law should be developed as a real legal entity 

and be co-existed with the State law.         

    To end the discussion hereby I would like to propose such recommendation in 

order finish and or to eliminate such sentralistic, exploitative and sectoral as well as the 

political of ignorance approaches that employed and enforced by the Government 

recently in natural resources control and management as follows:   

1. The Government should be able to realize what the so called good environment 

governance in conjunction with the national development implementation and 

practices.  

2. In the perspective of national law development what the so called paradigm of 

legal centralism should be exchanged and replace into the ideology of legal 

pluralism as to provide space for the legally recognition and respect to customary 

of the local adat communities and their traditional rights over natural resources 

control and utilization.  
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