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INTRODUCTION 

In the development of study of law and culture it is recognized that 

anthropologists offered more significant contribution in relation to the 

development of concept of law as instrument of securing social control and 

legal order within the dynamic  life of society.  Most studies with regard to the 

function of law as system of social control within society have primary been 

conducted by anthropologist (Black, 1984). In this sense, anthropologist  have 

focused upon micro processes of legal action and interaction; they have made 

the universal fact of legal pluralism a central element in understanding of the 

working of law in society; and they have self-consciously adopted a 

comparative and historical approach and drawn the necessary conceptual and 

theoretical conclusion from this choice (Griffiths, 1986).  

Hence, law has not been studied by anthropologist the only as a product 

of logic abstract of a group of people that mandated particular authority, but 

largely as a social and legal behavior of members of community (Llewellyn & 

Hoebel, 1941; Hoebel, 1954; Black & Mileski, 1973; Moore, 1978; Cotterrel, 

1995). Law should be studied as product of social interaction which strongly 

influenced by other aspects of culture namely politic, economy, ideology, 

religion etc. In other words, law has been observed as part of culture as a whole 
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integrally with other elements of culture (Pospisil, 1971), and studied as social 

process of the total system of social control maintained by society  (Hoebel, 

1954; Moore, 1978). 

The form of law has not been the only legislation that shaped and 

enforced by the Government namely State law in the perspective of legal 

anthropology. In the life of society it could also be observed the existence of 

religious law and folk law, indigenous law, or customary law as legal fact within 

human interaction, included self-regulation or inner-order mechanism which 

play an urgent role mainly as tool for securing social order and social control 

within society. Law seeks to achieve both social order and individual 

protection, freedom and justice (Moore, 1978), as well as the establishment and 

preservation of order within community for common good, to maintain 

political order, insure justice and to settle conflict as well as to keep the peace  

(Feibleman, 1985) .  

It is able to be confirmed that law as a product of culture comprises those 

of folk law, religious law, and State law, included self-regulation or inner-order 

mechanism as well, incorporate the existing morality which is made concrete 

and established in society in one of the three ways: through custom, through 

common law or precedent, and through statutory law. This is the so called legal 

pluralism situation within the dynamic life of society.   

The paper attempts to discuss regarding method and techniques which 

commonly employed by legal anthropologist to conduct research about law and 

culture within society. I shall begin to explain part of the paper with briefly 

outline concerning law as product of culture, legal pluralism and legal culture 

that directly in line with focus of the paper that is method and techniques 

which have effectively been worked out for the anthropological study of law.  
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LAW AS PRODUCT OF CULTURE: LEGAL CULTURE AND 
LEGAL PLURALISM  
 

The anthropological study of law focuses its study to the interaction 

between the law and social and cultural phenomenon which take place in 

society, as well as the work and function of law as instrument of social order 

and control within communities. In particular words, legal anthropology refers 

to the study of cultural aspects which relate to the legal phenomenon of social 

order and legal order within society (Pospisil, 1973).  Hence, legal anthropology 

in the specific sense refers to the study of social and cultural processes in which 

regulation of rights and obligations of the people has been created, changed, 

manipulated, interpreted, and implemented as well by the people (F. von 

Benda-Beckmann, 1986).  

Legal anthropology has also given attention to the study of legal pluralism 

phenomenon within society. Accordingly, we should think of law as a social 

phenomenon pluralistically, as regulation of many kinds of existing in variety of 

relationships, some of the quite tenuous, with the primary legal institutions of 

the centralized state. Legal anthropology has almost always worked with 

pluralist conceptions of law (Cotterrell, 1995).  

A legal fact of pluralistic generally refers to a situation of two or more 

system of law interact each other and co-existence in a social field. In other 

words, legal pluralism is employed to explain the existence of two or more legal 

systems that interact each other within a social field (Griffiths, 1986). The 

situation of legal phenomenon pluralistically is also intended to describe en 

empirical situation of two or more legal systems operate simultaneously  in a 

social field (Hooker, 1975; F. von Benda-Beckmann, 1999).  

In relation to the State law, legal pluralism has conventionally been 

addressed to be in contradiction with the ideology of legal centralism namely an 
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ideology of the State which enforce State law become the only officially law put 

into effect to all people within the territory of the State. Such kind of law tends 

to disregarding the existence of other kind of legal systems such like folk law or 

customary law as living law within the life of society. In his words, Griffiths 

(1986) explicitly explained that the ideology of the legal centralism, law is and 

should be the law of the State, uniform for all persons, exclusive of all other 

law, and administered by a single set of State institutions. Those of other legal 

system are in fact hierarchically subordinate to the law and institutions of the 

State.  

It becomes a legal fact that ideology of legal centralism bring about the 

consequence of ignoring the existence of social and cultural pluralism include 

the fact of legal pluralism within territory of the State. Meanwhile, legal 

pluralism is the fact. Legal centralism is a myth, an ideal, a claim, an illusion. 

Legal pluralism is the name of social state of affairs and it is a characteristic 

which can be predicted of a social group (Griffiths, 1986). 

What has been explained above shows that basic of law is naturally lied 

down in society itself. Hence, if we do want to obtain better understanding 

about law within society comprehensively  that law should be studied as part of 

culture integrally with other aspects of culture such like politic, economy, social 

structure, clan system, system of religion etc. In this sense, we must have a look 

at society and culture at large in order to find the place of law within the total 

structure.  

We must have some idea of how society works before we can have a full 

conception of what law is and how it works (Hoebel, 1954). In other words, 

Friedman (1975) stated that law as a system particularly in actual operation is 

basically a complex organism in which structure, substance, and legal culture 

interact each other. Legal culture refers to those parts of general culture namely 
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customs, opinions, ways of doing and thinking that bend social forces toward 

or way from the law and in particular ways. Therefore, law expresses and 

defines  the principles and norms of the community.   

It has been outlined above that law within the perspective of anthropology 

studied as basic system of social order and social control within society. 

Anthropologist have similarly concentrated on what they regards as law, 

typically the most formal and dramatic aspects of social control in tribal and 

other simple societies, although this often includes non-governmental as well as 

governmental process. Besides, law has also played its role as facilitation of 

human interaction as well as functioned as social instrument for dispute 

settlement that take place within community. In the development of politically 

organized society namely Nation State, basic function of law has been increased 

and established as an instrument for social engineering in order to build a 

certain social conditions which is intended by the State and the Government in 

particular (Moore, 1978).    

In the legal science point of view, as the idea of law pointed out by Gustav 

Radbruch that all kinds of law is ideologically oriented firstly toward justice;      

a second element of the idea of law is expediency, suitability of purpose; and 

the third element of the idea of law is legal certainty that is the law, as an 

ordering of society, must be one order over all members of society and 

therefore it requires positive law (Patterson, 1950). For this regard, the basic 

question remains appeared whether function and role of the State law could 

also be oriented toward maintaining and strengthening social integration within 

a multicultural country such like Indonesia? 

It is a fact that Indonesia is a multicultural country in term of ethnic, 

religion, language, and social stratification, include the existence of multi-

system of law namely State law in one side and religious law, and folk law or 



I N
yo

m
an

 N
ur

ja
ya

. D
O

 N
O

T 
CO

PY
. 

 6 

customary law or the adat  (customary) law on the other side. Those are 

working and putting into effect simultaneously toward all members of 

communities in the territory of Indonesia. Even so it could clearly be observed 

that since the last three decades the Government tended to enforce the 

ideology of legal centralism in improving national law development. 

Consequently, large number of State legal products that are law and legislation 

indicated toward unification and codification of law enacted by the 

Government. This is the so called rule-centered paradigm which bring the 

consequence of ignoring and marginalizing as well as dominating the other 

system of living law namely adat law that in empirical legal fact put into effect 

and work much more effectively in the life of adat communities in the region.   

In this respect, such kind of political of law development that employed 

by the Government has intentionally been directed and functioned  as 

instrument of governmental social control (Black, 1976), the servant of 

repressive power (Nonet & Selznick, 1978), as well as the command of a 

sovereign backed by sanction (McCoubrey & White, 1996).  It is a repressive 

instrumentalism in which law is bent to the will of governing power. Hence, 

from the legal anthropology point of view, it could be said that source of legal 

conflicts phenomenon that increasingly occurred in the last three decades in the 

region could initially be based on the employment of legal centralism paradigm 

in the establishment of national law. On the contrary, the empirical legal fact 

refers to social and cultural phenomenon pluralistically in which adat 

communities have capacity to create and develop their own customary law in 

ordering society (Moore, 1978).  

What should be carried out to establish a legal pluralism atmosphere is to 

reformulate legal policy of national law development with which the 

multicultural fact should absolutely be taken into consideration as source of 
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legal action in recognizing   and protecting the real existence of living law  

within the life of adat communities in the country.  

This bring into consequence that in the process of State law making, those 

values and principles of adat  (customary) law must be accommodated and 

responded as well as integrated  into the system of national law in the form of 

State legislation. Hence, characteristic of State law that reformed by the 

Government has been national law that expresses cultural diversity of 

Indonesia. In line to the types of law introduced by Nonet and Selznick ( 1978), 

this is the so called responsive law namely the State law that more responsive to 

the cultural diversity and social needs. That is why, the paradigmatic function 

of  State law as instrument of social order and control, as well as  a tool of 

social engineering could also be directed in strengthening social integration of 

the nation state toward a just and equitable State law for the whole people of 

Indonesia. 

 
METHOD AND TECHNIQUE FOR STUDY ABOUT LAW AND 
CULTURE   
 

Concept of law commonly used in legal anthropology has been based 

upon the following model. Law is characterized in general terms as a particular 

form of social control, as specific type of ordering, as domain of specific 

normative rules. In order to define the particularly legal nature of such 

phenomena, as well as to distinguish law from other forms of social control  

and other folk normative rules such like custom, folkways, mores, etc. most 

theorists focus on the reactive processes of society, namely on the sanctions 

which follow deviance from the norms (Benda-Beckmann, 1986).  

Hence, law as it is functioned for maintaining social control and order 

within multicultural country could be State law and other sort of social control 

mechanism which emerge as living law within communities namely folk law, 
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indigenous law, or customary law, and or adat law (hukum adat) as academically 

recognized in the multicultural country of Indonesia. It should be understood 

that such kind of adat (customary) law are mostly in the form of unwritten law 

and uncodified as well. It is, therefore, in relation to the way on how to 

understanding the existence of unwritten living law within society academically 

require a specific method of inquiry in the anthropological study of law. 

The law has many facets, and therefore, method and technique for 

anthropological study of  law, whether in primitive or civilized society – must 

be eclectic and the approach of the inquiry should be multiple. In the  

anthropological study of law it was commonly recognized the three main ways 

of investigation that have already been worked out into the discovery of law. 

These methods are as follows:  

First, Ideological method namely abstract norms that could be observed and 

recorded from heads of communities and other person that mandated to make 

authorized decision; as abstract rules that either form the content of legal 

codifications in literate societies or are found as a set of verbalized ideals in the 

repository of the minds of knowledgeable individuals in a non-literate society. 

The ideological content itself, for the most part, with an almost passive 

acceptance of ideal norms as truly representing the law.   

Second, Descriptive method that is by making direct observation concerning 

actual behavior and activities of community members of society when interact 

each others in the daily life; as patterns of actual behavior of members of a 

society. Such method is behavioristic in which rules of what people think or say 

should in hypothetical situations in favor of account of actual human behavior.   

Third, Trouble-case method namely study of legal cases that emerged or 

taking place within community; as principles abstracted from decisions of legal 

authorities passed while solving disputes within their group. The trouble-cases 
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sought out and examined with care, are thus the safest main road in the 

discovery of law. 

The three main methodological approaches of legal anthropological 

inquiry namely ideological and rule-oriented, descriptive and practice-oriented, 

and disputes-oriented as mentioned above have inspired many others to pursue 

and refine a case method focused almost exclusively on conflict and its 

resolution. It may be argued that all three categories of phenomena are so 

important for investigation of institutionalized social control that the term law 

should apply to them all.   

To a lesser degree, but it is still in the main road of inquiry for discovering 

law within society, the Dutch of von Vollenhoven followed the ideological 

method in its vast coverage if Indonesian adat (customary) law. In the first 

place, the concept of adat law initially defined as the collection of operative 

rules of behavior which on the one hand are enforced by sanctions, and on the 

other hand are uncodified and unwritten as well (Hoebel, 1954) .  

The primary focus of van Vollenhoven and the adat-law school was on 

rules and institutions and considered the legal community (rechtsgemeenschap) as 

the fundamental social locus of law for the purpose of particularly in describing 

and analyzing the pluralism characteristic of social and legal systems, has to 

approach law as an attribute of social structure . The law he was interested is 

was not a list of ideally-applicable rules, but law-in action namely law as it is 

performed in human action.  In principle, it was to be called as the descriptive 

method, in which the rules of law are extracted from observation of actual 

practice, decisions, trouble-cases, pattern of interaction etc. due to law is, of 

course, one product of activities (Moore, 1978).   

The method of emphasizing trouble-cases investigation is also a road into 

the study of law; it is to be employed in conjunction with a full treatment of 
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ideological problems and norms. Cases are also to be embedded in description 

the whole cultural setting, and they must be analyzed for what is in them, and 

compared for what they will yield in generalization. Law focuses around 

conflicts of interests, and law embody beliefs that have triumphed in the battle 

of ideas and then translated themselves into action. Law breeds and grows on 

trouble or prospect of troubles. Investigating trouble cases lead us most directly 

to actual legal phenomena. In this sense, Ter Haar reformulate the concept of 

adat (customary) law emphasizing  on legal authorities took the form of the so 

called beslissingenleer theory (decision theory). In his word he argued:  

Adat (customary) law can only be know from the decisions of 
authoritative functionaries of the group (headman, judges, popular 
assemblies, guardians of the land, religious and village officials), 
which are rendered either with respect to a dispute of otherwise…... 

 
Hence, the detailed description and analysis of trouble-case for the 

especially study of unwritten law focused upon law as it is performed in 

human action and within the process of dispute settlement or conflict 

resolution in particular. Trouble cases are in one hand the fruitful units 

of analysis in which the presented material is used not so much by way 

of illustration but as providing the raw data for analysis in discovering of 

law within the daily life of community, and indeed immensely enriched 

our understanding of a number of major principles and of ideas, and the 

way these are actually applied in the judicial processes of differently 

organized types of society (Holleman, 1986). 

Law observance and of preventive law care had been formulated by adat 

(customary) law scholars to describe the behavior of adat functionaries with the 

purposes removing legal uncertainty and avoiding the prospect of future 

disputes. On the other hand, the adat requirement that various important legal 

transactions take place in the presence of specified local functionaries seemed 
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plainly legal in character but not easily subsumed under a concept of law 

conceived in terms of conflicts and sanctions. It is, therefore, Holleman (1986), 

in the attempt to develop such trouble-case method, enriched that the main 

three roads into discovering ideas, principles, norms and legal institutions 

within community. In this respect, he particularly introduced a concept of law 

applicable as the way  to investigate the living customary law by extending the 

previous trouble-case method which is the so called the trouble-less case method.  

The said method has been actually intended to discover law in culturally 

pluralistic situation in which the norms, institutions and processes of folk law 

are still the main determinants of social conduct and legal order in ethnically 

more or less homogeneous communities. These have been principal and richest 

hunting grounds in the search for law in a normal situation without dispute, 

conflict or any case of law within society (Holleman, 1986). In fact, it is the 

common trouble-less cases of normal practice that usually constitute the 

normative frame of reference by which trouble cases themselves are being 

judged. It means that by focusing our attention carefully to the trouble-less 

cases would moreover provide  guidelines and specific clues the probe into 

illuminating prehistory of many a trouble-cases itself, and directly facilitate the 

difficult implementation of what has become understand as the extended-case 

method.  

In doing so, the activity of fieldwork becomes a main technique in the 

study of law and culture within society. In an attempt to discover the 

recognized principles and norms of the living customary law in a certain 

community, the researcher should employ especially participant observation 

technique, conducting indepth interview individually as well as focus group 

interview with key-persons, relevant informants and respondents in the field.   
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In one hand, observational techniques have been used by legal 

anthropologist extensively in field settings that involve direct contact with 

subject and take place in relatively natural social situations. For the purpose of 

visualizing social situation and events, in a certain time and occasion, as well as 

legal behavior of the observed members of the community, the researcher need 

to be equipped by mechanical observers namely cameras, tape recorders, video 

cameras/films, and the like. Participant observation has long history of use in 

anthropological study of law which provides the opportunity to observe 

intensively ongoing legal phenomena within society. And on the other hand, 

intensive interviews (particularly with open-ended questioning) with the 

competent persons allow the investigator to probe for such broader 

information of law. 

Legal anthropologist generally are accustomed to studying legal 

phenomena at one time – the present. Hence, historical analysis can indicate 

the possibility that certain consequences can issue from event that are 

comparable to other events of the past; history as something of the process of 

social change and document how a multitude of factors have served to shape 

the present. Hence, the study of history also has an existential function in 

anthropological study of law. Historical approach carried out by legal 

anthropologist is a critical investigation of events, developments, and 

experiences of the past; a careful weighing of evidence of the validity of sources 

of information on the past; and the interpretation of evidence. As a substitute 

for direct data from the participants, contents from documents and historical 

materials are employed as a technique of data gathering. Official records and 

public documents, included authoritative an unofficial legal resources have 

provided the data for anthropological analyses attempting to establish long-

term legal trends.  



I N
yo

m
an

 N
ur

ja
ya

. D
O

 N
O

T 
CO

PY
. 

 13 

Survey technique has been widely used in a variety of cross-cultural studies 

dealing with knowledge and opinion about law, evaluation of the effectiveness 

of the law, prestige of the law, and legal and moral attitudes in anthropological 

study of law. It is required for a systematic and comprehensive collection of 

information about attitudes, beliefs, and legal  behavior of members on the 

community (Vago, 1981). The most common means of data collection are face 

to face interviews, self-administered questionnaire, and data gathered at one 

time, although a survey approach can be used to study trends opinion and 

behavior over time. Hence, the survey has become the dominant technique of 

data collection in anthropological study of law due to the ability to cover large 

areas and many of informants and respondents of the study. 

In summary, anthropological study of law generally proceed by way of  a 

kind of methodological eclecticism, choosing method and techniques that 

suitable to the purpose and present circumstances at any given time. Hence, in 

the process of gathering field data activities, those techniques of in-depth 

interview, participant observation, life history study, historical and survey 

techniques have commonly been worked out in the attempt of discovering 

ideas, principles, rules and legal institutions  within  anthropological research of 

law. 

 

CLOSING NOTE 

What has been discussed in the previous parts of the paper show that law 

in the perspective of legal anthropology is naturally one aspect of human 

culture inherent with the other cultural aspects such like economy, politic, 

social organization, ideology, religion, etc. Therefore, if we do require to obtain 

better understanding concerning law and its function for keeping social control 

and order within society, we should  appreciate the fact of law as part of culture 



I N
yo

m
an

 N
ur

ja
ya

. D
O

 N
O

T 
CO

PY
. 

 14 

as a whole integrally. For the purpose of understanding the really existence of 

law within society i.e. ideas, principles, rules and legal institutions, it has been 

recognized such effective method and techniques for investigating and 

discovering into living customary law namely ideological method, descriptive 

method, trouble-case method, as well as trouble-less case method.    

In this respect, law would not be able to observe as an autonomous social 

institution which separated from the other elements of culture; law should be 

studied as an integral part of the culture whole, and not regarded as an 

autonomous cultural institution (Pospisil, 1971).  In his words, Hoebel (1954) 

said that we must have a look at society and culture at large in order to find the 

place of law within the total structure of society. We have some idea of how 

society works before we can have a full conception of what law is and how it 

works. 

It is in order to obtain understanding holistically with regard to the 

existence, function and role of law within a multicultural country, it should also 

be taken into account the use of paradigm for national law development. It 

would be able to the use of ideology of legal centralism or legal pluralism 

paradigm, and those of respective legal consequences. For the case of 

Indonesia it has clearly been witnessed that in the time of more than three 

decades most of State law enacted by the Government particularly in relation to 

natural resources management and utilization tended to normatively disregard 

the rights and access of adat communities. This is the so called political of legal 

pluralism ignorance in the development of State law. 

It is, therefore, the use of legal centralism paradigm in the development of 

national law should be taken over into the paradigm of legal centralism in the 

attempt of building such kind of responsive law within the multicultural nation 

state. Consequently, those State legal products must be reviewed and reformed 



I N
yo

m
an

 N
ur

ja
ya

. D
O

 N
O

T 
CO

PY
. 

 15 

comprehensively in order to accommodate and response relevant substances 

and principles of living folk law namely adat (customary) law integrally toward a 

just and equitable State law. In doing so, an academic legal research need to be 

carried out in order to enrich raw legal materials for the national law making 

processes by employing method and techniques in anthropological study of 

law.       
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