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INTRODUCTION 

Indonesia is well known as a multicultural country in term of its ethnic, religion, racial and 

social stratification. It is, therefore, Unity in Diversity is reflected as an official motto of the State in 

order to describe the empirical social and cultural diversity of Indonesia. Territory of Indonesia 

which lied down from Sabang to Merauke contains richly natural resources, as well as cultural 

resources spread out in the region.   

In one hand, the diversity refers to a cultural configuration which reflect the Nation identity of 

Indonesia, in which on the empirical circumstance forming elements that establish Indonesia as a 

Nation State. The cultural diversity mentioned has been cultural capital and cultural power as well 

that generate dynamically the life of Nation State of Indonesia. But, on the other hand, these of 

cultural diversity contains yields of conflict that could potentially generate a situation of social 

disintegration. It is because the inter-ethnic and inter-religious community disputes bring sensitively 

about the consequence of disintegration of Indonesia as a Nation State. It is said that conflicts can 

not be avoided within human interaction; conflicts and tensions inherent within the life of 

community, wherever, whenever and within every kind of society (Bohanan, 1967; Nader and 

Todd, 1978; Spradley and McCurdy, 1987). Hence, for the case of Indonesia, it will be able to 

become a fact if the conflicts can not be managed and handled wisely by the Government and all 

components of society in the country.   

In the last three decades Indonesia has increasingly been facing by conflict that based on 

cultural pluralism such as emerged in Aceh Province, Abepura and Timika of  West Papua,  Sampit 

and Palangkaraya  of Central Kalimantan, Pasuruan and Situbondo of East Java, Mataram of West 

Lombok, Lampung of South Sumatera, Poso of Central Sulawesi, and Pontianak and Sambas of 

West Kalimantan. Those conflicts look like inter-ethnic conflicts that caused by conflict of values, 

conflict of norms, and conflict of interest between ethic communities in the multicultural country of 

Indonesia.  

It is interesting to observe in order to obtain a better understanding whether cause of the 

conflicts originally based on the inter-ethnic disputes? In the ayes of legal anthropologist, source of 

the conflicts is naturally based on the discriminated policy and treatment of the Government that 

expressed within State law and regulation in line to the recognition and protection of rights of the 

local communities namely adat communities in most region of Indonesia. In this respect those of 

State laws that particularly enacted and enforced by the Government tend to dominate, 
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marginalize, and ignore the local values, traditions, religions, as well as the customary law of adat 

communities in the region.  

It is conventionally stated that basic function of the law is to keep social order and protect 

legal order in maintaining function of law as a tool for social control and ordering of society 

(Patterson, 1950). In doing so, another function of the law is remains improved to be an instrument 

of orderly change namely social engineering (Friedman, 1975). In the development of complexity 

society within Nation State such functions of law then questioned whether the role of State Law 

could also be improved as an instrument for maintaining and strengthening social integration within 

multicultural Nation State?  

The paper attempts to offer the answer of the above fundamental question by employing 

legal anthropology approach in order to obtain another atmosphere in building a better 

understanding holistically regarding function and the role of the State law in multicultural Nation 

toward a more just and equitable objective of State law of Indonesia in particular  and the other 

multicultural countries in the region of Asia.   

 

LAW AS PRODUCT OF CULTURE: A LEGAL ANTHROPOLOGY PERSPECTIVE 

Anthropological studies with regard to the function of law as system of social control within 

society have primary been conducted by anthropologist (Black, 1984). It is, therefore, recognized 

that anthropologists offered more significant contribution in relation to the development of concept 

of law as instrument of securing social control and legal order within the dynamic life of society. It is 

because anthropologist have focused upon micro processes of legal action and interaction: they 

have made the universal fact of legal pluralism a central element in understanding of the working of 

law in society, and they have self-consciously adopted a comparative and historical approach and 

drawn the necessary conceptual and theoretical conclusion from this choice (Griffiths, 1986). 

In this sense, law has not been studied by anthropologist the only as a product of logic 

abstract of a group of people that mandated particular authority, but largely as a social behavior  of 

society (Llewellyn & Hoebel, 1941; Hoebel, 1954; Black & Mileski, 1973; Moore, 1978; Cotterrel, 

1995). Hence, law has been studied as product of social interaction which strongly influenced by 

other aspects of culture namely politic, economy, ideology, religion etc. In other words, law has 

been observed as part of culture as a whole integrally with other elements of culture (Pospisil, 

1971), and studied as social process within society (Moore, 1978). 
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In the perspective of anthropology the form of law has not been the only legislation that 

shaped and enforced by the Government namely State law. In the life of society it could also be 

observed the existence of religious law, as well as folk law/indigenous law/customary law as legal 

fact within human interaction, include self-regulation or inner-order mechanism which play an 

urgent role mainly as tool for securing social order, legal order, and social control within society. 

Therefore, it is confirmed that law as a product of culture comprises those of folk law, religious law, 

State law, and self-regulation/inner-order mechanism as well. This is the so called legal pluralism 

situation within the dynamic life of society (Griffiths, 1986).   

The anthropological study of law focuses its study to the interaction between the law and 

social and cultural phenomenon which take place in society, as well as the work and function of law 

as instrument of social order and control within communities. In particular words, legal 

anthropology refers to the study of cultural aspects which relate to the legal phenomenon of social 

order and legal order within society (Pospisil, 1973; Ihromi, 1989).  Hence, legal anthropology in 

the specific sense refers to the study of social and cultural processes  in which regulation of rights 

and obligations of the people has been created, changed, manipulated, interpreted, and 

implemented  by  the people   (F. von Benda-Beckmann, 1979). In this respect, law as it is 

functioned for maintaining social control and order could be State law and other sort of social 

control mechanism which emerge and exist as living law within communities namely folk law or 

customary law, and or  adat law  (hukum adat) as popularly known in the multicultural country of 

Indonesia.    

Most adat law of communities in the region of Indonesia are in the form of unwritten law. 

Therefore, according to Ter Haar norms of law within adat communities could methodologically be 

identified through official decisions made by a person who delegated authority for making decision 

in the process of traditional adat court (Hoebel, 1954). In legal anthropology method, norms of 

customary law could basically be investigated by using the three ways. Those are as follows:  

(1) Ideological method namely abstract norms that could be recorded from heads of adat 

communities and other person that mandated to make authorized decision;  

(2) Descriptive method that is by making direct observation concerning actual behavior and 

activities of community members of society when interact each others  in the daily life; and  
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(3) Trouble-case method namely study of legal cases that emerged or taking place within 

community. The trouble-cases sought out and examined with care, are thus the safest main 

road in the discovery of law (Llewellyn & Hoebel, 1941). 

Legal anthropology has also given attention to the study of legal pluralism phenomenon 

within society. Accordingly, we should think of law as a social phenomenon pluralistically, as 

regulation of many kinds of existing in variety of relationships, some of the quite tenuous, with the 

primary legal institutions of the centralized state. Legal anthropology has almost always worked 

with pluralist conceptions of law (Cotterrell, 1995). A legal fact of pluralistic generally refers to a 

situation of two or more system of law interact each other and co-existence in a social field. In 

other words, legal pluralism is employed to explain the existence of two or more legal systems that 

interact each other within a social field (Griffiths, 1986). The situation of legal phenomenon 

pluralistically  is also intended to describe en empirical situation of two or more legal systems 

operate simultaneously  in a social field (Hooker, 1975; F. von Benda-Beckmann, 1999).  

In relation to the State law, legal pluralism has conventionally been addressed to be in 

contradiction with the ideology of legal centralism namely an ideology of the State which enforce 

State law become the only officially law put into effect to all people within the territory of the State. 

Such kind of law tends to disregarding the existence of other kind of legal systems such like folk 

law or customary law as living law within the life of society. In his words, Griffiths (1986) explicitly 

explained that the ideology of the legal centralism, law is and should be the law of the State, 

uniform for all persons, exclusive of all other law, and administered by a single set of  State 

institutions. Those of other legal system are in fact hierarchically subordinate to the law and 

institutions of the State.  

It becomes a legal fact that ideology of legal centralism bring about the consequence of 

ignoring the existence of social and cultural pluralism include the fact of legal pluralism within  

territory of the State. Meanwhile, legal pluralism is the fact. Legal centralism is a myth, an ideal, a 

claim, an illusion. Legal pluralism is the name of social state of affairs and it is a characteristic 

which can be predicted of a social group (Griffiths, 1986). 

What has been explained above shows that basic of law is naturally lied down in society 

itself. Hence, if we do want to obtain better understanding about law within society 

comprehensively  that law should be studied as part of culture integrally with other aspects of 

culture such like politic, economy, social structure, clan system, system of religion etc. In this 
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sense, we must have a look at society and culture at large in order to find the place of law within 

the total structure. We must have some idea of how society works before we can have a full 

conception of what law is and how it works (Hoebel, 1954). In other words, Friedman (1975) stated 

that law as a system particularly in actual operation is basically a complex organism in which 

structure, substance, and legal culture interact each other. Legal culture refers to those parts of 

general culture namely customs, opinions, ways of doing and thinking that bend social forces 

toward or way from the law and in particular ways. Therefore, law expresses and defines  the 

norms of the community (Friedman, 1975).   

 

LAW IN A MULTICULTURAL COUNTRY: TOWARD A JUST AND EQUITABLE STATE LAW 

It has been outlined above that law within the perspective of anthropology studied as basic 

system of social order and social control within society. Anthropologist have similarly concentrated 

on what they regards as law, typically the most formal and dramatic aspects of social control in 

tribal and other simple societies, although this often includes nongovernmental as well as 

governmental process (Black, 1984). Besides, law has also played its role as facilitation of human 

interaction as well as functioned as social instrument for dispute settlement that take place within 

community. In the development of politically organized society namely Nation State, basic function 

of law has been increased and established as an instrument for social engineering in order to build 

a certain social conditions which is intended by the State and the Government in particular (Moore, 

1978; Darmodiharjo & Shidarta, 1996).    

In the legal science point of view, as the idea of law pointed out by Gustav Radbruch that all 

kinds of law is ideologically oriented firstly toward justice. A second element of the idea of law is 

expediency, suitability of purpose, and the third element of the idea of law is legal certainty that is 

the law, as an ordering of society, must be one order over all members of society and therefore it 

requires positive law (Patterson, 1950).  In this regard, the basic question remains appeared 

whether function and role of the State law could also be oriented toward maintaining and 

strengthening social integration within a multicultural country such like Indonesia? 

It is a fact that Indonesia is a multicultural country in term of ethnic, religion, language, and 

social stratification, include the existence of multi-system of law namely State law in one side and 

religious law, and folk law or customary law or the adat law on the other side. Those are working 

and putting into effect simultaneously toward all members of communities in the territory of 
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Indonesia. Even so it could clearly be observed  that since the last three decades the Government 

tended to enforce the ideology of legal centralism in improving national law development. 

Consequently, large number of State legal products that are law and legislation indicated toward 

unification and codification of law enacted by the Government. This is the so called rule-centered 

paradigm which bring the consequence of ignoring and marginalizing as well as dominating the 

other system of living law namely adat law that in empirical legal fact put into effect and work much 

more effectively in the life of adat communities in the region.   

In this regard, such kind of political of law development that employed by the Government 

has intentionally been directed and functioned  as instrument of governmental social control (Black, 

1976), the servant of repressive power (Nonet & Selznick, 1978), as well as the command of a 

sovereign backed by sanction (McCoubrey & White, 1996).  It is a repressive instrumentalism in 

which law is bent to the will of governing power. Hence, from the legal anthropology point of view, it 

could be said that  source of legal conflicts phenomenon that increasingly occurred in the last three 

decades in the region could initially be based on the employment of legal centralism paradigm in 

the establishment of national law. On the contrary, the empirical legal fact refers to social and 

cultural phenomenon pluralistically in which adat communities have capacity to create and develop 

their own customary law in ordering society (Moore, 1978).  

What should be carried out to establish a legal pluralism atmosphere is to reformulate legal 

policy of national law development with which the multicultural fact should absolutely be taken into 

consideration as source of legal action in recognizing   and protecting the real existence of living 

law  within the life of adat communities in the country. This bring into consequence that in the 

process of State law making, those values and principles of adat law must be accommodated and 

responded as well as integrated  into the system of national law in the form of State legislation. 

Hence, characteristic of State law that reformed by the Government has been national law that 

expresses cultural diversity of Indonesia. In line to the types of law introduced by Nonet and 

Selznick ( 1978), this is the so called responsive law namely the State law that more responsive to 

the cultural diversity and social needs. That is why, the paradigmatic function of  State law as 

instrument of social order and control, as well as  a tool of social engineering could also be directed 

in strengthening social integration of the Nation State toward a just and equitable State law for the 

whole people of Indonesia. 
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CONCLUDING REMARKS 

What has been discussed in the previous part of the paper shows that in the perspective of 

legal anthropology  law is naturally one aspect of  human culture inherent with the other cultural 

aspects such like economy, politic, social structure, ideology, religion, etc. Therefore, if we do 

require to obtain better understanding concerning law and its function for keeping social control 

and order within society, we should  appreciate the fact of law as part of culture as a whole 

integrally. In this regard, law would not be able to observe as an autonomous social institution 

which separated from the other elements of culture (Pospisil, 1971).  In his words, Hoebel (1954) 

said that we must have a look at society and culture at large in order to find the place of law within 

the total structure of society. We have some idea of how society works before we can have a full 

conception of what law is and how it works. 

Besides, in order to obtain understanding holistically with regard to the function and role of 

law within a multicultural country, it should also be taken into account the use of  paradigm for 

national law development. It would be able to the use of ideology of legal centralism or legal 

pluralism paradigm, and those of respective legal consequences. For the case of Indonesia it has 

clearly been witnessed that in the time of more than three decades most of State law enacted by 

the Government particularly in relation to natural resources management and utilization tended to 

normatively disregard the rights and access of adat communities. This is the so called  political of 

legal pluralism ignorance in the development of State law. 

That is why the Government should review the use of legal centralism paradigm in the 

development of national law. It is a conditio sine qua non to take over the paradigm of legal 

centralism paradigm and of changed by the ideology of legal pluralism in building an appropriate  

State law in the multicultural Nation. Consequently, those State legal products must be reviewed  

and reformed comprehensively in order to accommodate and response relevant substances and 

principles of living adat law integrally toward a just and equitable State law of Indonesia.        
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