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I. INTRODUCTION 

Indonesia has been well known as a rich country in term of natural resources and biological 

diversity in all over the world. In the last more than three decades it could be witnessed that both 

natural resources stock and commodity have decreased and degraded in term of quality and 

quantity in accordance with rapid execution of economic development in the country. As such, 

natural resources mainly forest, gas and oil, mining, and fishery have widely been exploited in 

order to enhance State revenue. Consequently, national development which mainly directed and 

targeted to keep increasingly economic growth and State revenue in particular must be costly paid 

by a serious economical and ecological degradation, as well as social and cultural loss in the life of 

indigenous/adat communities in most regions of Indonesia (Nurjaya, 2002). 

The implications of those ecological loss, economical loss, social and cultural loss 

mentioned above are primary caused by the differentiation both interest of natural resources tenure 

and management between Central Government and the local people. In the eyes of academic 

lawyer, the implications of which are particularly caused by the  differential perception to deal with 

natural resources laws and regulations between Central Government and the adat communities in 

the regions. In this respect, the Government tends to enforce State laws namely laws and 

regulations to order and control resources in the name of development, and on the other side the 

local people employ their adat/customary laws to control and manage natural resources in the 

territories they depend on. Hence, conflicts over natural resources laws and management  between  

Government and the local people then could not be deflected in most regions of Indonesia.  

It is then a legal fact that since 1999 conflicts over natural resources management in the 

country become more increasing soon after decentralization and regional autonomy policies put 

into effect based on Act No. 22/1999 concerning Regional Governance and Act No. 25/1999 

                                                 
1 This article is based on Fieldwork Report regarding Study on Capacity Building for Decentralized Natural 
Resources Management  which was carried out in October, 2003 to January, 2004  financial  supported by ADB TA 
3523-INO. Position held of the Author in this study is Local Laws and Regulation Specialist. 
2 Teaching Staff  Faculty of Law and Executive Director of Postgraduate School of Law Brawijaya University.  
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concerning Fiscal Balance between Central and Regional Government, and particularly the 

improvement of conflicts over natural resources management  between Central and Regional 

Governments in one side, and between the Regency and Provincial Governments on the other side 

(Aden, 2001). 

This article attempts to describe and analyze regional government and its capacity within 

decentralized natural resources management in the regional autonomy era, the existing national 

laws and regulations that influencing decentralized natural resources management, their 

characteristic and implications to natural resources management, legal and regulatory framework 

in the level of province and kabupaten. This also analyze problems of decentralization law  No. 

22/1999 in the level of concept and norms, and obstacles faced and its application in the regions. 

At the end, conclusions and recommendations proposed in order to build and strengthen capacity 

of regional government within environmental and natural resources management in the 

decentralization era.                

 
 
II. LEGAL AND REGULATORY FRAMEWORK FOR NATURAL RESOURCES  MANAGEMENT :     
    IDEOLOGY AND THE EXISTING LAWS  
 

For the Indonesian context, the ultimate source of authority for State control over natural 

resources is the 1945 Constitution (UUD 1945), and particularly Article 33 Paragraph 3, which 

states : 

Land and water and the natural resources contained therein shall be controlled by 
the State and be utilized for the greatest welfare of the people. 

 
This is the so called ideology of the State in controlling and managing natural resources in 

the territory of Indonesia. This ideology of the State is then employed to establish the national 

development paradigm namely Economic Growth Development which outlined within Garis-garis 

Besar Haluan Negara 1999-2004 (the Broad Guidelines of State Policy/GBHN). Hence, the State’s 

paradigm in relation to natural resources management i.e. State-based Natural Resources 

Management enforced to support implementation of the Economic Growth Development focusing 

its objective mainly to enhance State revenue. 

The resources management paradigm mentioned above is further elaborated and break-

downed into Program Pembangunan Nasional (the National Development Programme) which 

defined and regulated on Act No. 25/2000 concerning Program Pembangunan Nasional 
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(PROPENAS). This national development programs should then be supported by State law as 

legal instruments namely laws and regulations regarding natural resources management. 

Therefore, the control of access to natural resources become much more than a State 

Ideology and Legal Configuration of the State. In this sense, laws and regulations allocate natural 

resources access, control and use, establish the mechanism of management, and articulate 

principles and norms of the State pertaining to natural resources. In other word, this is the so called 

the ideology of State Authority and Legitimacy in controlling and managing natural resources in the 

country (Barber, 1989; Peluso, 1989).  

The basic principle of control over natural resources mentioned above are clearly defined 

and reaffirmed within the national laws of environment and natural resources management. Those 

are as follows :  

1. Basic Agrarian  Act No. 5/1960;  

2. Mining Act No. 11/1967; 

3. Water Act No. 11/1974; 

4. Exclusive Economic Zone Act No. 5/1983; 

5. Fishery Act No. 9/1985; 

6. Bio-diversity Act No. 5/1990;  

7. Spatial Use Act No. 24/1992; 

8. Environmental Management Act  No. 23/1997;  

9. Forestry Act  No. 41/1999.  

If we do analyze legal norms and substances of those natural resources laws indepth and 

comprehensively, we are able to identify characteristics of the sectoral laws. Those characteristics 

are as follows (Nurjaya, 2001): 

1. In term of their roles and functions, these laws are exploitation-oriented and that the ecological 

conservation ignorance in order to keep the State revenue increasingly; 

2. In term of utilization opportunity provided, these laws are very capital-oriented and that means 

the only big and rich and high capital corporations can take opportunity in utilizing natural 

resources; 

3. In term of resources management regime, these laws are centralistic and top-down 

management, and or State-based resources management, and therefore ignoring regional and 

community-based management regime; 
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4. In term of institutions in managing resources, these laws are sectoralized  institutions, and that 

means each component of natural resources separately controlled and managed by respective 

institution supported by  its own laws and regulations, and of absence coordination mechanism 

between sectors;  

5. In term of policy making processes, these laws tends to ignoring transparences and public 

participatory involvement in the process of decision and policy making; 

6. In term of community rights recognition, these laws tends to disregard the existing adat property 

rights with deal to natural resources tenure and management; 

7. In term of legal pluralism ideology, these State laws tends to neglect the fact of legal pluralism 

in the life of indigenous/customary laws within adat communities in particular within Indonesia’s 

system of law.            

In sum, it could be said that national laws and regulations with deal to environment and 

natural resources management have become the idiom for expression of State’s authority and 

legitimacy to control resources tenures and management. It is clear that those has systematically  

the role and capacity of regional governments and the local communities in controlling and 

managing environment and natural resources in particular.  

 

IV. REGIONAL AUTONOMY: ITS IMPACTS ON ENVIRONMENTAL AND NATURAL 
RESOURCES MANAGEMENT   

 
A rapid governmental and political changes took place in 1999 when the Government of 

Indonesia issued Act No. 22/1999 concerning the Regional Government and Act No. 25/1999 

concerning Fiscal Balance Between Central and Regional Government. Both of laws regulate 

decentralizing authority and responsibility to regional governments in term of regional governance 

and autonomy widely including in controlling and managing natural resources in the regions. 

Basic law of decentralization is based on Act No. 22/1999 with which the law assigns 

particularly authorities rather than functions to levels of government. The current division of 

authorities and responsibilities that regulated within the decentralization law are as follows : 

1. Central government remains responsible for strategic authorities i.e. national defense, 

international relations, courts, religions, monetary and fiscal policies. In these functions the 

central government is allowed to maintain its organizations in the regions. Besides, the central 

government remains has several policy functions for which it can no longer maintain an 
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organization in the regions, including macro national planning and controlling national 

development, intergovernmental fiscal policies, state administration system and economic 

institution, human resource development, natural resources utilization and strategic technology, 

and national conservation and standardization (Article 7 Paragraph 2). 

2. The province as an autonomous region has a relatively minor role. It coordinates among the 

local governments, and performs functions that effect more than one local governments. It is 

also able to take on tasks that local governments cannot be perform, at the request of local 

governments. The Act  No. 22/1999 explicitly states that there is no hierarchical relationship 

between the province as an autonomous region and the regencies and municipalities (Article 4 

Paragraph 2). However, the Governor continues to perform de-concentrated central task, and is 

the central government representative in the regions. As such, the Governor maintains 

supervisory powers over local governments. In this respect, the implementing regulation namely 

Government Regulation No. 25/2000 further specify the remaining roles of the central and 

provincial governments, including the setting standards for service delivery. 

3. The local governments perform all functions except those assigned to the central government 

and the province. In principally, the local governments have obligatory governmental sectors i.e. 

public works, health, education, industry and trade, capital investment, human environment, 

agriculture, cooperatives, and manpower (Article 11 Paragraph 2). Those are then reaffirmed by 

Ministry of Home Affairs Decree No. 130-67/2002.         

It could be observed that in the period of nearly four years since the two decentralization 

laws officially put into effect there were a number of problems and obstacles both in the level of 

concept and norms, as well as its implementation in the regions. Those problems and obstacles 

are as follows : 

1. Conflict of norms with the existing laws and regulations become a legal fact; 

2. Norms within the decentralization laws regulated internally ambiguity, and of contradict with the 

existing laws;   

3. Conflicts in the level of implementation with the line laws on forestry, gas-oil and mining, fishery, 

bio-diversity, water management, spatial use, and lands in particular occurred in the regions; 

4. Those laws are out of line and contradict in term of concepts, interests, function and objectives 

with the two decentralization laws.  
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5. Most of those sector laws issued and implemented a long before and or passed after the Law 

22/1999, are largely neglect decentralization concepts, principles and norms; 

6.  The assignment of functions over levels of government is far from clear, and the lack of clarity 

is in part due to weaknesses in the decentralization laws themselves.  

7. Some of  the implementing regulations for Law 22/1999 itself seem to contradict the Law such 

like Government Regulation No. 25/2000 concerning Authority of Central and Regional 

Governments as Regional Autonomy. 

8. In addition, respective regional apparatus and officials made their own perceptions and 

interpretations to norms of  decentralization laws differently depend on their regional interests 

with the purpose of mainly enhancing Regional Own Revenue (Pendapatan Asli Daerah/PAD). 

Consequently, local governments are largely neglecting the provinces, which were supposed to 

have an important coordinating and supervisory role.       

It  become more clearly that conflicts of which reflected on larger tensions between regions 

and the central government, conflicts between regions as well as local and provincial governments.   

In the context of conflicts over principles and norms between two or more laws which 

regulate the same subject, within system of law regime of Indonesia it has been recognized  legal 

precedent and principle of lex specialis derogat legi generalis which means in relation to 

substances of law that special law take over general law. Therefore, in accordance to conflict over 

norm and principle between decentralization law No. 22/1999 and other related laws, a legal 

principle of lex specialis derogat legi generalis within the Indonesia’s system of law determines that 

decentralization laws could be disregarded by other specific laws particularly in relation to natural 

resources control and management in the country. 

 
III. REGIONAL LEGAL AND REGULATORY FRAMEWORK : A CRITICIAL ANALYSIS 
 

Based on the outcome of fieldworks to those selected kabupatens, and particularly to 

Kabupaten Temanggung, Banjarnegara and Wonosobo of Central Java, Kabupaten Kutai 

Kartanegara of East Kalimantan, and Kabupaten Bolaang Mongondow of North Sulawesi, the 

regional legal and regulatory framework  in the province and kabupaten levels can be identified and 

described as follows : 
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1. Policy of general regional development included natural resources planning and management in 

the province and kabupaten levels can be identified within the three regional development 

documents namely :     

     (1) Pola Dasar (POLDAS) Pembangunan Daerah (Basic Pattern of Regional    

         Development);  

    (2) Program Pembangunan Daerah (PROPEDA) (Regional Development  Programs); 

    (3) Rencana Strategis (RENSTRA)  Pembangunan Daerah (Strategic Planning of  

         Regional Development).  

2. Those three regional development documents are Regional Legal Products namely Peraturan 

Daerah (PERDA) which jointly established by the Executive (Pemerintah Daerah/PEMDA) and 

Legislative Board (Dewan Perwakilan Rakyat Daerah/DPRD). 

3. In relation to the implementation of yearly regional development in the period of five years, the 

PROPEDA have been break-downed into Rencana Pembangunan Tahunan Daerah 

(REPETADA). This document is directly connected to the used of Anggaran Pendapatan dan 

Belanja Daerah (APBD) which must be yearly reported and accounted by Governor/Regent to 

the DPRD. 

4. The RENSTRA of regional development is then employed as reference to establish RENSTRA 

within respective Biro/Badan/Dinas/Kantor in the province and kabupaten levels.  

5. The validity of POLDAS, PROPEDA, and RENSTRA  that established together by PEMDA and 

DPRD are five years period. 

6. Mechanism and stages of drafting and the establishment of Peraturan Daerah (PERDA) are 

basically as follows : 

    (a) Writing draft of the PERDA can be initiated by both the Executive and Legislative Board. 

    (b)  In case initiative of drafting PERDA is taken by  PEMDA,  Legal Department (Bagian 

Hukum) of the Sekretariat Daerah (SETDA) designs a draft together with the related 

Dinas/Badan/Bagian/Kantor. 

    (c)  Final draft of PERDA then submitted  to DPRD together with an official letter from the 

Governor/Regent . 

    (d)  Examining and debating draft of PERDA in the level of DPRD basically conducted  

          into four stages. Those stages are as follows:  
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• At the first stage, draft of Perda should be presented and generally explained regarding 

interest and urgency of the PERDA by the Governor/Regent within the General Meeting 

(Rapat Paripurna);  

• At the second stage, all Fraksi of DPRD present their general opinion and criticism over 

draft of PERDA at the Paripurna Meeting, and the Governor/Regent gives notes and 

responses directly to the general opinion of Fraksi;  

• At the third stage, an internally Commission Meeting (Rapat Komisi) held with the 

purpose of examining and debating structure and substances of the draft together with 

representatives of PEMDA. It can be conducted together with other related Komisi within 

DPRD; 

• At the forth stage, a decision of DPRD developed in the Paripurna Meeting after the final 

opinion and responds presented by all Fraksi. The decision of DPRD can be acceptable 

or refused. In case of accepted decision made by DPRD,  the PERDA as should then be 

signed by Governor/Regent, and it finally must be declared in the Lembaran Daerah 

(regional gazette). 

It was identified that in term of process in making policies and regional laws (PERDA) 

particularly concerning natural resources planning and management, there were  a number of  

problems faced by the PEMDA and DPRD both in the Province and Kabupaten levels. Those 

problems are as follows : 

1. It is a fact that the line laws and regulations regarding natural resources and human 

environment in the national level are both changeable and inconsistency, and even  

contradiction among  others. This legal fact bring about implications to the uncertainty process 

of policies and regional laws making in the province and kabupaten levels. It is because those 

related national laws and regulations must be referred  within legal considerations of the 

regional policies and laws.   

2. It is a human resource lack that PEMDA and mainly DPRD have not enough legal educated and 

skilled human resources in drafting and making regional laws and regulations in conformity with 

law and legislation sciences. This brings about implication that the regional laws drafted and 

jointly established  by both PEMDA and DPRD have substances weaknesses structurally.     

3. It is a question of lack coordination patterns mainly between the Executive (PEMDA) and 

Legislative (DPRD). It is a fact that the DPRD tends to dominate PEMDA in the process of 
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examining  and debating draft of PERDA within the legislative level without a reasonable and 

proper legal knowledge and skill in understanding structure and substances of the draft. 

Besides, it is also an obligatory task that a comparative study for members of  DPRD to other 

province or kabupaten in the country, and even to abroad with the reason of enhancing and 

enriching substances of the draft must be provided by PEMDA.     

4. There is a lack of public participation in the process of local laws and regulations drafting in the 

PEMDA level, as well as within the process of examining and debating the draft in the DPRD 

level. Implication of this fact that substances of  the PERDA are often not able to understand by 

the local people, and other stakeholders, and are even in conflict with economic, social and 

cultural interests of the local communities in the regions. 

5. Most of the PERDA products in the province and kabupaten levels are mainly oriented to define 

and regulate retributions and regional taxes collection with the sole purpose of enhancing 

Pendapatan Asli Daerah/PAD. This bring about consequence that substance of  those  PERDA 

dominated by authority of PEMDA in gathering money mainly from investors  in the name of 

regional autonomy. 

6. Most of substances of PERDA ignored the adat law in term of adat property rights and access 

to natural resources in the region.   

7. Stages and mechanism of  PERDA making in the level of DPRD are complicated under the 

legislative administration  as defined within Peraturan Tata Tertib DPRD. It makes the process 

of PERDA making become more time and financial consumes. 

8. It is a fact that political interest domination conducted by members of DPRD clearly emerge    in 

the process of PERDA making. 

9. Weakness in the level of law enforcement become a legal fact in the fields. 

 

V. CONCLUSIONS AND RECOMENDATIONS 

In 2002 an implementing regulation issued by the Government namely Ministry of Home 

Affairs Decree No. 130-67/2002 concerning the Affirmation of Regional Authority for Regency and 

Municipality. This reaffirmed obligatory authorities which deliberated to regional governments 

based on Decentralization Law 22/1999 including authority in managing natural resources. 

What then can be concluded from this implementing regulation is that the  role of the 

province as an autonomous region was deliberately kept limited by the central government. The 
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restricted assignment of authorities and functions to the province does not ensure optimal in 

protecting and managing natural resources in the region. Even though, the Decentralization Law 

22/1999 allows for provinces to perform cross-regional functions, as well as functions in case a 

local government can not do perform them-self, but this authority seems too weak to be effective in 

the level of law implementation. 

One thing should also be taken into account that it is a dangerous one when natural 

resources management is administratively limited and divided into regional government 

borderlines. Natural resources stock and commodity are a system of ecology (ecosystem) that can 

not be separately controlled and managed by a single local government based on administrative 

borderline. Watershed, lake, forest, mining, coastal and marine, national park, protection zone, and 

biodiversity as well should be preserved and managed by an integrated management which involve 

local governments in the region. 

 That is why, it is fairly said that authority for natural resources control and management 

should be handed over from  regency to the provincial government. For this purpose, in order to 

improve regional autonomy effectively, the central government should reinforce roles and functions 

of the provinces in the delivery of some services particularly in natural resources management, and 

in coordinating among the local governments.     

In spite of that, in connection with the Decree Ministry of Home Affairs No. 130-67/2002 

mentioned above, it is needed a local agenda establishment in order to improve decentralization 

framework especially in natural resources management. Agendas of the improvement can be 

made on one hand through changes in laws and regulations, and on the other hand keep 

improving organizational and institutions capacity at all levels of regional government. In this 

respect, in some core functions, notably in the planning, policy making, and financial management 

as well as legal drafting and making capacity of the regional governments should be improving and 

strengthening. Hence, it is encouraging that the Government should design and establish a 

national framework for capacity building, which addresses the issues of regional capacity 

particularly in decentralized resources management.        

In relation to the existing problems and implications identified during the fieldwork, 

particularly with regard to the policies and regional laws making process and mechanism, it is 

proposed to design and organize a series of training programs on capacity building for 

decentralized natural resources in term of management planning and regional legal drafting in the 
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kabupaten level. The training programs should primarily be directed and focused on the improving 

of both knowledge and skill of the regional government officials and members of legislative board in 

the sense of theories, principles and technique of development planning and legal drafting in 

conformity with legislation science.            
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